
 

 

 

 

  

 



 

 

 

 

 

 

 

 

 

 

 
 

 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
  
 
 
 
 
 
   
   
 



 
   
 
 

 

 

 

 

 

   

  

  

 

 
June 15, 2015 
 
Mr. Mario Fernandez 
Office of Environmental Health Hazard Assessment 
1001 I Street, 22nd Floor 
Sacramento, CA  95814 
 
Via email 
 
SUBJECT: LEAD AGENCY WEBSITE  
 

Dear Mr. Fernandez: 
 
The California Chamber of Commerce and the below-listed organizations (hereinafter, 
“Coalition”) thank you for the opportunity to submit comments regarding the Office of 
Environmental Health Hazard Assessment’s (“OEHHA”) Notice of Modification to Text to add 
Section 25205 to Title 27 of the California Code of Regulations pursuant to the Safe Drinking 
Water and Toxic Enforcement Act (“Proposition 65”).  Our Coalition consists of over one 
hundred seventy California-based and national organizations and businesses of varying sizes 
that, collectively, represent nearly every major business sector that would be directly impacted 
by OEHHA’s proposed regulation.  
 
This letter focuses on two issues that the Coalition raised in its April 8, 2015 comment letter, but 
that OEHHA has not yet addressed.  Specifically, this letter reiterates that (1) the lead agency 
website regulation exceeds OEHHA’s statutory authority and (2) OEHHA is not authorized by 
statute to require businesses to produce information subject to legal privilege.  This letter also 
identifies several new issues that the Coalition has not previously raised, including that: (1) 
subdivision (a)(7) requires clarification; (2) OEHHA has not adequately explained how it intends 
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to use the information it may request under subdivision (b); (3) newly proposed subdivision (c) is 
ambiguous and requires clarification; (4) newly proposed subdivision (c) will not reduce any 
costs associated with the testing that will result from complying with the separate but related 
“clear and reasonable” warning regulation; and (5) OEHHA should provide businesses with 
notice prior to posting product specific or company specific information on the website.      
 
The Lead Agency Website Regulation Exceeds OEHHA’s Statutory Authority 
 
In addition to allowing OEHHA to compile its own information on the website for public 
consumption, the proposed website regulation, under Section 25205 subdivision (b), empowers 
OEHHA to require manufacturers, producers, importers and distributors of products bearing a 
Proposition 65 warning to provide the agency with a plethora of complicated and highly 
technical information.  (Proposed Section 25205(b) [“The manufacturer, producer, distributor, or 
importer of a product . . . must provide the following information.”].)  Such information may 
include the identities of the chemicals in the product for which a warning is being given, the 
location or components of a product in which such chemicals are present, the concentration of 
those chemicals, and “any other information the lead agency deems necessary.”   
 
Proposition 65 does not empower OEHHA to require manufacturers, producers, importers and 
distributors to provide it with information related to their products (cf. Health and Safety Code  
§§ 25251 et seq. [providing similar authorities to the Department of Toxic Substances Control]), 
or regarding their decisions to provide Proposition 65 warnings for listed chemicals.  (Cf. Health 
and Safety Code § 25249.7(c) [delegating Proposition 65 enforcement authority to the Attorney 
General and other public prosecutors, but not to OEHHA].)  The Coalition urges OEHHA to stay 
within the statutory boundaries of Proposition 65.    
 
We note that, in contrast, OEHHA’s warning regulation proposal expressly permits, but 
appropriately does not require, businesses to provide consumers with supplemental information 
in their warnings. (Section 25600(d) [“A person may provide information to the exposed 
individual that is supplemental to the warning required by Section 25249.6 of the Act, such as 
further information about the form or nature of the exposure and ways to avoid exposure.”].)  If 
OEHHA wishes to give businesses the further option to provide such supplemental information 
to OEHHA for potential use on the agency’s website, then proposed Section 25600(d) can 
expressly be modified in this rulemaking process to permit businesses to do so.   
 
OEHHA Is Not Authorized to Require Businesses to Produce Information Subject to Legal 
Privilege 
 
As noted in our April 8 letter, businesses may possess confidential information developed under 
the attorney client communications privilege and/or the attorney work product doctrine that is not 
publicly available and entitled to legal privilege under applicable law provided that no waiver of 
that privilege claim occurs as the result of disclosure to a third party.  OEHHA is not authorized 
to compel businesses to waive an applicable legal privilege by providing privileged information 
to OEHHA.  Accordingly, information subject to any applicable legal privilege should not be 
required to be produced to OEHHA in response to a request under subdivision (b) in the first 
instance regardless of whether OEHHA intends to protect it from public disclosure once the 
information is in OEHHA’s possession.   
 
OEHHA can resolve this issue rather simply.  Specifically, in newly proposed subdivision (c), 
OEHHA should add the following provision: 
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This section does not require a manufacturer, producer, distributor, or 
importer of a product to provide information to the lead agency that is 
subject to an applicable legal privilege. 

 
Subdivision (a)(7) Requires Clarification 
 
Subdivision (a)(7) states that OEHHA will provide a disclaimer indicating that OEHHA cannot 
assure the accuracy of information it has received under subsection (b).  It is important to note, 
however, that subdivision (a)(2) also allows OEHHA to receive information from “[a]ny person” 
and post that information on the website.  OEHHA provides no justification as to why the public 
would receive a disclaimer regarding the accuracy of information provided by businesses under 
subdivision (b), but not by any person under subdivision (a)(2).  Accordingly, to ensure that 
OEHHA provides the same disclaimer for all information received, whether by a business, 
interest group, or a member of the public, subdivision (a)(7) should be modified as follows: 
 

Provide a disclaimer indicating that OEHHA cannot assure the accuracy of 
information it has received under subsection (a)(7) and subsection (b). 

 
OEHHA Must Explain How it Intends to Use the Information Requested in Subdivision (b) and 
Restrict its Potential Use of the Information it Receives Accordingly 
 
Neither the regulation itself nor the ISOR explain with any specificity the purpose for which the 
information requested under subdivision (b) will be used or how use of the information will be 
limited to those purposes accordingly.  The regulation and ISOR should make this express and 
assure businesses the due process protections to which they are entitled.    
 
Subdivision (c) Requires Clarification 
 
The Coalition appreciates newly proposed subdivision (c), which clarifies that a business need 
not conduct testing for the purpose of responding to a request made by OEHHA pursuant to 
subdivision (b).  However, as drafted, the provision contains ambiguities that may render it 
ineffective or, at the very least, will result in litigation concerning its application.  For example, 
the terms “sole” and “solely” are ripe for litigation.  They are unnecessary and the regulation 
would have the same intended meaning if those terms were stricken.   
 
Additionally, to ensure consistency among the various subdivisions under proposed Section 
25205, the term “business” under subdivision (c) should be changed to “manufacturer, producer, 
distributor, or importer of a product . . . .” 
 
Subdivision (c) does not Reduce the Costs Associated with Testing Products 
 
While we appreciate that OEHHA has clarified that no additional testing will be required for 
purposes of providing information to the Lead Agency website, it should be noted that proposed 
subdivision (c) will not reduce any costs associated with the testing that will result from 
complying with the separate but related “clear and reasonable” warning regulation.  (Proposed 
Health & Safety Code §§ 25600 et seq.)   As noted in an April 8, 2015 economic report by 
Andrew Chang & Co., LLC, entitled “The Business Cost of Proposed Changes to Article 6 of 
Proposition 65,” the new and substantial costs associated with testing products can be 
attributed almost solely and exclusively to the proposed Section 25602, which requires 
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businesses to specify certain chemicals on product labels if the product contains those 
chemicals at a level requiring a warning.  Specifically, the report notes the following: 
 

[F]ulfilling the [regulation’s] requirements would implicitly require new and/or 
additional testing.  Under the current regulation, businesses are required to 
provide a warning if there is an exposure to any listed chemical above certain 
levels.  Once a business has determined that a warning is necessary, either from 
testing or other means, no additional testing is necessary.  Under the new 
regulation, which requires specific chemicals to be listed if they exist at levels 
requiring a warning, businesses would need specific tests for any pertinent 
chemicals rather than providing a more generic warning that does not specify 
particular chemicals. 

 
(The Business Cost of Proposed Changes to Article 6 of Proposition 65, pp. 21-22.) 
 
Businesses will therefore need to incur these costs as the result of proposed Section 
25602 despite newly proposed subdivision (c) in the website regulation. 
 
In addition, other costs associated with the website proposal will still exist even with the 
adoption of proposed subdivision (c).  These include the time and resources needed to 
compile information requested by OEHHA and to monitor the website to ensure that the 
posted information is accurate.  Any inaccuracies could create significant economic 
burdens in the form of impacts to businesses’ sales and reputations.     
 
OEHHA Should Provide Businesses with Notice Prior to Posting Product Specific or 
Company Specific Information on the Website      
 
Although subdivision (a)(2) allows members of the public, including businesses, to request a 
correction of inaccurate material provided on the website, the Coalition believes that OEHHA 
can establish a simple process that will reduce the number of requests for corrections OEHHA 
receives and will further avoid unnecessarily confusing consumers.  Specifically, OEHHA should 
incorporate into the regulation a process wherein OEHHA would provide notice to individual 
businesses or trade associations prior to posting product specific, company specific, or industry 
specific information on the website.  The recipient of the notice would, in turn, have an 
opportunity to review the information prior to posting and assert whether any of the information 
is materially inaccurate.   
 
Importantly, the concept of providing businesses notice prior to posting product specific or 
company specific information on a website is not new.  The Consumer Products Safety 
Commission (CPSC), for example, established a publicly available, searchable database that 
includes specified information about certain consumer products pursuant to the Consumer 
Product Safety Improvement Act (CPSIA).  Within five business days after the CPSC receives a 
report indicating injury, illness, death or risk associated with a product, CPSC must, to the 
extent practicable, transmit the report to any manufacturer and/or private labeler identified 
therein and provide an opportunity to comment or to assert that information in the report is 
materially inaccurate.  Under the CPSIA, posting of the information can be delayed if CPSC 
determines that the report or comments were materially inaccurate.   
 
The Coalition submits that adopting a similar notification process to that adopted on the federal 
level would reduce the number of requests for correction and, perhaps more importantly, would 
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ensure that otherwise inaccurate or misleading information would be corrected before being 
made available for public consumption.  
 
Thank you for considering our prior and current comments.  We appreciate the opportunity to 
participate in this very important regulatory process. 
 
Sincerely,  

 
Anthony Samson 
Policy Advocate 
The California Chamber of Commerce 
 
On behalf of the following organizations: 
 
Advanced Medical Technology Association (AdvaMed) 
Agricultural Council of California 
Alliance of Automobile Manufacturers 
Allwire, Inc. 
Alpha Gary 
American Apparel & Footwear Association 
American Architectural Manufacturers Association 
American Beverage Association 
American Brush Manufacturers Association 
American Chemistry Council 
American Cleaning Institute 
American Coatings Association 
American Composites Manufacturers Association 
American Fiber Manufacturers Association 
American Forest & Paper Association  
American Frozen Food Institute 
American Herbal Products Association 
American Home Furnishing Alliance 
American Wood Council 
Amway  
APA – The Engineered Wood Association 
Apartment Association of Greater Los Angeles 
Apartment Association of Orange County 
Apartment Association, California Southern Cities 
Associated Roofing Contractors of the Bay Area Counties, Inc. 
Association of Home Appliance Manufacturers 
AXIALL LLC 
Automotive Specialty Products Alliance 
BayBio 
Belden 
Berk-Tek 
Bestway 
Betco Corporation 
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Bicycle Product Suppliers Association 
Biocom 
Biotechnology Industry Organization 
Brawley Chamber of Commerce 
Breen Color Concentrates 
Building Owners and Managers Association of California 
Burton Wire & Cable 
California Apartment Association 
California Asphalt Pavement Association 
California Association of Boutique & Breakfast Inns 
California Association of Firearms Retailers 
California Association of Health Facilities 
California Association of REALTORS® 

California Attractions and Parks Association  
California Automotive Business Coalition 
California Business Properties Association 
California Cement Manufacturers Environmental Coalition 
California Citizens Against Lawsuit Abuse  
California Construction and Industrial Materials Association 
California Cotton Ginners Association 
California Cotton Growers Association 
California Farm Bureau Federation 
California Furniture Manufacturers Association 
California Healthcare Institute 
California Hospital Association 
California Hotel & Lodging Association 
California Independent Oil Marketers Association 
California Independent Petroleum Association 
California League of Food Processors 
California Manufacturers and Technology Association 
California Metals Coalition 
California/Nevada Soft Drink Association 
California New Car Dealers Association 
California Paint Council 
California Restaurant Association 
California Retailers Association 
California Self Storage Association  
California Travel Association  
Can Manufacturers Institute 
Chambers of Commerce Alliance Ventura and Santa Barbara Counties 
Chemical Fabrics & Film Association, Inc. 
Chemical Industry Council of California 
Civil Justice Association of California 
Coast Wire & Plastic Tec., LLC 
Communications Cable and Connectivity Association 
Composite Panel Association 
CompTIA 
Consumer Electronics Association 
Consumer Healthcare Products Association 
Consumer Specialty Products Association 
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Council for Responsible Nutrition 
Dow Chemical Company 
DuPont 
East Bay Rental Housing Association 
Family Winemakers of California 
Fashion Accessories Shippers Association 
Federal Plastics Corporation 
Flexible Vinyl Alliance 
Footwear Distributors & Retailers of America  
Frozen Potato Products Institute 
Fullerton Chamber of Commerce 
Greater Bakersfield Chamber of Commerce 
Grocery Manufacturers Association 
Halogenated Solvents Industry Alliance, Inc. 
Hardwood Plywood Veneer Association 
Independent Lubricant Manufacturers Association 
Industrial Environmental Association 
Information Technology Industry Council 
International Crystal Federation 
International Franchise Association 
International Council of Shopping Centers 
International Fragrance Association, North America 
IPC – Association Connecting Electronics Industries 
ISSA, The Worldwide Cleaning Industry Association 
J.R. Simplot Company 
Juvenile Products Manufacturers Association 
Loes Enterprises, Inc. 
Lonseal, Inc. 
Metal Finishing Association of Northern California 
Metal Finishing Association of Southern California 
Mexichem 
Motor & Equipment Manufacturers Association 
NAIOP of California, the Commercial Real Estate Development Association 
National Association of Chemical Distributors 
National Council of Textile Organizations 
National Electrical Manufacturers Association 
National Federation of Independent Businesses 
National Lumber and Building Material Dealers Association 
National Shooting Sports Foundation 
Natural Products Association 
NorCal Rental Property Association 
North American Home Furnishing Association 
North Valley Property Owners 
OCZ Storage Solutions 
Orange County Business Council 
Outdoor Power Equipment Institute 
Pactiv Corporation 
Parterre Flooring Systems 
Personal Care Products Council 
PhRMA 
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Plumbing Manufacturers International 
Polyurethane Manufacturers Association 
Procter & Gamble 
Rancho Cordova Chamber of Commerce 
Redondo Beach Chamber of Commerce 
Resilient Floor Covering Institute 
San Diego Regional Chamber of Commerce 
Santa Barbara Rental Property Association 
Searles Valley Minerals 
Sentinel Connector System 
Sika Corporation 
Simi Valley Chamber of Commerce 
Specialty Equipment Market Association 
SPI: The Plastic Industry Trade Association 
SPRI, Inc. 
Southwest California Legislative Council 
Styrene Information and Research Center 
Superior Essex 
TechNet 
The Adhesive and Sealant Council 
The Art and Creative Materials Institute 
The Association of Global Automakers  
The Kitchen Cabinet Manufacturers Association 
The Chamber of the Santa Barbara Region 
The Vinyl Institute  
Toy Industry Association 
Travel Goods Association 
Treated Wood Council 
USANA Health Sciences, Inc. 
USHIO America, Inc. 
Visalia Chamber of Commerce 
WD-40 Company 
West Coast Lumber & Building Materials Association 
Western Agricultural Processors Association 
Western Growers Association 
Western Plant Health Association 
Western Propane Gas Association 
Western State Petroleum Association 
Western Wood Preservers Institute 
Window & Door Manufacturers Association 
Writing Instrument Manufacturers Association 
 
cc: Matt Rodriguez, Secretary, CalEPA 

Lauren Zeise, Acting Director, OEHHA 
Allan Hirsch, Chief Deputy Director, OEHHA 
Carol Monahan-Cummings, Chief Counsel, OEHHA 
Gina Solomon, Deputy Secretary for Science and Health, CalEPA 
Dana Williamson, Cabinet Secretary, Office of the Governor 
Ken Alex, Senior Policy Advisor, Office of the Governor 
Cliff Rechtschaffen, Senior Policy Advisor, Office of the Governor 
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Panorea Avdis, Chief Deputy Director, Governor’s Office of Business and Economic 
Development 
Poonum Patel, Permit Specialist, Governor’s Office of Business and Economic Development 
 

AS:mm 
 

 
 


