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BEFORE THE

FEDERAL MARITIME COMMISSION

______________________________

DOCKET NO. [ ]

______________________________

PETITION FOR RULEMAKING

SUBMITTED BY

THE COALITION FOR FAIR PORT PRACTICES

The Coalition for Fair Port Practices (“Petitioners” or “Coalition”), a group of 25 trade

associations representing importers, exporters, drayage providers, freight forwarders, customs

brokers, and third-party logistics providers (“3PLs”), request that the Federal Maritime

Commission (“FMC” and “Commission”) initiate a rulemaking proceeding, pursuant to 46

C.F.R. § 502.51, for the purpose of adopting a rule that will interpret the Shipping Act of 1984,

as amended, and specifically 46 U.S.C. § 41102(c), to clarify what constitutes “just and

reasonable rules and practices” with respect to the assessment of demurrage, detention, and per

diem charges by ocean common carriers and marine terminal operators when ports are congested

or otherwise inaccessible. Specifically, Petitioners are proposing a rule for adoption by the

Commission and request specific guidance as to the reasonableness of such charges when port

conditions prevent the timely pick up of cargo or the return of carrier equipment because of

broad circumstances that are beyond the control of shippers, receivers, or drayage providers. The

text of the proposed rule is set forth in Exhibit A attached to this Petition.
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This Petition satisfies the requirements of Commission Rule 51, which permits an

interested party to petition the Commission for issuance of an interpretive rule.1 Rule 51 requires

this Petition to be verified and to set forth the nature of the relief sought, the interest of the

Petitioners, and any facts, views, arguments, and data deemed relevant by the Petitioners.2

Exhibit A identifies the relief requested by Petitioners, specifically, an interpretive rule that

clarifies and provides guidance to the shipping industry as to conduct that constitutes unjust and

unreasonable demurrage and detention practices under § 41102(c) of the Shipping Act, when

port delays resulting in such charges are beyond the control of the shipper, receiver, or drayage

provider.

Exhibit B to this Petition identifies the Petitioners’ interests in seeking the requested

relief. The 25 organizations that are part of the Coalition represent companies that have been and

continue to be affected by demurrage and detention charges levied by ocean common carriers

and marine terminal operators. Further, this Petition is supported by 15 verified statements or

supporting letters from a broad cross-section of industry stakeholders, including shippers,

receivers, motor carriers, port draymen, freight forwarders, 3PLs, and customs brokers. These

verified statements and letters are set forth in Exhibit C. The Coalition members strongly believe

that the Commission should initiate a rulemaking to provide guidance to the shipping community

as to the reasonableness of current demurrage, detention, and per diem practices and charges that

are levied during periods of port congestion or disruptions that prevent the timely pickup of

cargo or return of equipment.

1 46 C.F.R. § 502.51(a).
2 Id.
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Section I of this Petition provides relevant background information.

Section II of this Petition identifies relevant facts supporting the need for the proposed

Rule, including recent findings of the FMC derived from hearings and its own evaluation of port

congestion issues.

Section III explains that the Commission has the authority to issue the proposed rule,

which is consistent with § 41102(c) and related case precedent.

Section IV describes the proposed rule and its application to the practices of ocean

common carriers and marine terminal operators.

Finally, Section V explains how the rule complements, but does not duplicate, the

Commission’s Supply Chain Innovation Teams, which were established to explore commercial

solutions to a variety of issues facing the U.S. maritime industry, including port congestion and

related issues.

I. INTRODUCTION

Recent events involving port congestion, labor strife, an ocean-carrier bankruptcy,

inclement weather, and other disruption events have had crippling effects on U.S. ports and the

stakeholders who rely on the efficient movement of goods through the ports. But, during these

periodic events, demurrage, detention, and per diem, i.e., charges by ocean common carriers and

marine terminal operators that are intended to incentivize the efficient removal of cargo from or

return of equipment at U.S. ports, did not abate consistently even though shippers, consignees,

and drayage providers had no control over the events that caused the ports to be inaccessible and

prevented them from retrieving their cargo or returning equipment. The verified statements and

letters that support this Petition, which are from a broad cross-section of shippers, dray carriers,

freight forwarders, and customs brokers, echo this collective experience. These statements

provide many examples of situations where ocean common carriers and marine terminal
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operators assessed demurrage, detention, and per diem even though cargo could not be picked up

from, or equipment could not be returned to, ports for reasons completely beyond the control of

the shippers,3 consignees, and drayage providers. These statements mirror numerous public

reports of such practices, and in fact are consistent with information that the Commission’s staff

itself has developed. These widespread practices raise concerns under 46 U.S.C. § 41102(c),4

which requires ocean common carriers and marine terminal operators to observe just and

reasonable demurrage, detention, and per diem practices. Thus, to promote the application of just

and reasonable demurrage, detention, and per diem practices during future congestion and other

events that impact the availability of facilities in U.S. ports and are beyond the control of

shippers, receivers or draymen, the Commission should adopt the proposed rule, which will

provide necessary guidance to the shipping industry and clarify the agency’s enforcement

intentions under § 41102(c).

Adopting the proposed rule will not only curtail unjust and unreasonable demurrage,

detention, and per diem practices, but it will also provide meaningful incentives to help reduce

and mitigate port congestion. The primary goal of demurrage, detention, and per diem is to

further the public interest of reducing port congestion and facilitating efficient waterborne

transportation. But the incentive placed upon ocean common carriers and marine terminal

3 The Coalition notes that the concerns expressed throughout this Petition on behalf of shippers
who have experienced questionable demurrage and detention practices also apply to non-vessel-
operating common carriers (“NVOCCs”) who act as the “shipper” in their dealings with ocean
carriers. Thus, Coalition members who represent NVOCCs are also supporting the relief
requested in this Petition.
4 Congress enacted the original version of § 41102(c) at § 17 of the Shipping Act of 1916, Pub.
L. 64-260, 39 Stat. 728, 734-35 (1916). It carried § 17 of the 1916 Act forward as § 10(d) of the
Shipping Act of 1984, Pub. L. 98-237, 98 Stat. 67, 80 (1984), less language within the provision
authorizing prescription of unjust or unreasonable practices. Pursuant to the Ocean Shipping
Reform Act of 1998, Congress recodified § 10(d) of the 1984 Act as 46 U.S.C. § 41102(c).
References in this Petition to § 41102(c) are interchangeable with references to § 17 of the 1916
Act and § 10(d) of the 1984 Act.
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operators to address port congestion is weakened if they can levy demurrage, detention, and per

diem charges against parties who have no influence over the operations and conditions that

prevent shippers, consignees, and drayage providers from promptly picking up cargo and

returning equipment. Thus, the establishment of a clear policy that clarifies the FMC’s

interpretation of unjust and unreasonable practices under 46 U.S.C. § 41102(c) in such

circumstances will: provide needed guidance to the industry; help ensure that demurrage and

detention charges are properly assessed in situations where they can fulfill their purpose of

incentivizing the timely removal of cargo and return of equipment; and help to focus carriers and

marine terminal operators to more efficiently address the circumstances causing port delays.

II. THE COMMISSION SHOULD ADOPT A POLICY THAT CLARIFIES
DEMURRAGE, DETENTION, AND PER DIEM PRACTICES THAT ARE
UNJUST AND UNREASONABLE UNDER SECTION 41102(C).

The recent experiences of shippers, consignees, and drayage providers demonstrate that

the need for Commission guidance on reasonable demurrage and detention practices is acute.

This guidance will promote the use of reasonable practices, reduce disputes concerning

demurrage and detention, and ensure that demurrage and detention are not used inappropriately

to generate revenues for cash-strapped ocean common carriers or for marine terminal operators

that typically lack a contractual relationship with the parties paying the charges.

A. Background

Ocean common carriers and marine terminal operators charge demurrage, detention, and

per diem for the use of terminal space and equipment. These charges have two main functions.

First, they encourage the efficient pickup of cargo5 and use of equipment.6 Second, they

compensate for the use of equipment7 and port space.8

5 Free Time & Demurrage Charges at N.Y (NY I), 3 U.S.M.C. 89, 107 (1948).
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Demurrage is the charge assessed for cargo occupying terminal space.9 Ocean common

carriers usually provide this space through marine terminal operators, which are either ports

themselves or port tenants who lease terminal facilities.10

Detention is the charge to shippers and consignees for use of ocean containers and other

equipment (e.g., chassis).11 Similar to detention, per diem is the daily charge to drayage

providers for use of ocean containers and equipment.12 References in this Petition to detention

include per diem.

These charges, however, typically do not accrue until the expiration of a “free time”

period, which is an initial period allowing for the efficient removal of cargo or return of

equipment during which no charges accrue. Free time is not a gratuity. Rather, it is part of the

ocean common carrier’s transportation obligation.13 Under that obligation, ocean common

carriers must provide shippers a realistic period to assemble their cargo for loading, and must

provide consignees a realistic period to retrieve their cargo at a terminal after it is unloaded from

a vessel.14 These periods are known as “free time,” because they are not subject to additional

assessments and, instead, are included in the rates for the ocean transportation.15 To comply with

6 Am. Export-Isbrandtsen Lines, Inc. v. Fed. Mar. Comm’n, 444 F.2d 824, 829 (D.C. Cir. 1970).
7 Id.
8 NY I, 3 U.S.M.C. at 107.
9 Fed. Mar. Comm’n, Report: Rules, Rates, and Practices Relating to Detention, Demurrage,
and Free Time for Containerized Imports and Exports Moving Through Selected United States
Ports 12 (2015) [hereinafter (“April 2015 Report”)].
10 Id. at 16 n.17.
11 Id. at 20.
12 Id. at 9 n.4.
13 Investigation of Free Time Practices—Port of San Diego, 9 F.M.C. 525, 539 (1966).
14 Id.; NY I, 3 U.S.M.C. at 101.
15 NY I, 3 U.S.M.C. at 91 n.5.
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their free-time obligation, ocean common carriers will set forth specific free-time periods in their

tariffs. They also may specify free time in their service contracts. Free time may be different at

the origin and destination to account for the unique transportation and port operations involving

cargo loading and tendering of cargo for delivery.

Detention charges are also usually subject to free time. Carriers often provide free time

for containers and equipment via their service contracts and tariffs. The goal of this free time is

to provide sufficient time for the loading and unloading of the container.

Generally, an ocean common carrier’s tariff, a marine terminal operator’s schedule, or a

contract between an ocean common carrier and shipper, contain the rules and rates relating to

demurrage, detention, and free time.16 Also, the Uniform Intermodal Interchange and Facilities

Access Agreement (“UIIA”) and corresponding ocean common carrier addenda, which govern

the interchange and use of an ocean carrier’s equipment, include detention and free-time rules.17

Usually, the UIIA provisions apply to drayage providers, who must participate in the UIIA to

handle carrier equipment, and not to the actual shipper or receiver.

On occasion, ocean common carriers and marine terminal operators may agree

voluntarily or through negotiations with their customers to either stop the accrual of

demurrage/detention or extend free time, effectively delaying the accrual of demurrage/detention

charges. In 2015, the FMC found that “[m]any port authority schedules or ordinances include

authority for the executive director to extend free time for demurrage in certain situations.”18

Similarly, “[f]ree time for demurrage may also be extended by the terminal operator or by the

16 April 2015 Report, supra note 9, at 10.
17 Uniform Intermodal Interchange and Facilities Access Agreement,
http://www.uiia.org/assets/documents/newuiia-Home.pdf (last visited Dec. 6, 2016).
18 April 2015 Report, supra note 9, at 17.
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VOCC.”19 Indeed, the Commission noted that some carriers have tariffs that allow for additional

free time where the carrier is unable to tender cargo for delivery during free time.20 It also found

that at least one carrier had a tariff that called for the suspension of free time during a carrier

disability occurring after free time expires.21

Although some marine terminal operators and ports have tariffs that allow for additional

free time or lesser rates where the terminal or port is unable to tender cargo for delivery during

free time, these tariffs are inconsistent. Maher Terminals LLC, which operates a terminal at Port

Elizabeth, will extend free time if the consignee makes application for delivery of the cargo

during the free-time period and Maher is unable for any reason within its control to make the

cargo available.22 If, after free time expires, the consignee is prevented from removing cargo by

factors beyond its control which affect a substantial portion of the port area, or a longshoremen’s

strike affecting a smaller area, Maher will charge first-period demurrage rates.23 The New York

Terminal Conference, Port of Los Angeles, and Port of Long Beach reserve the right to extend

free time where a consignee is prevented from removing cargo by factors beyond its control.24

APM Terminals Mobile, LLC, will extend free time if the consignee makes an application for

delivery of cargo during the free-time period and APM Mobile willfully does not make the cargo

19 Id. at 17.
20 Id. at 18 (citing CMA CGM, CMDU-100 U.S. Unified Tariff, Rule 100 – Import Demurrage
Rules).
21 Id. at 18 (citing COSCO tariff, Far East to U.S.A. Tariff No. 201, Free Time/Demurrage at
Destination U.S.A., Number 023- B (effective November 22, 2014)).
22 Maher Terminals LLC, Marine Terminal Schedule No. 010599, Section IV.8.A (eff. Oct. 1,
2016).
23 Id. Section IV.8.B.
24 New York Terminal Conference, Marine Terminal Schedule No. 011408, Section IV.8. (eff.
Oct. 1, 2016); Port of Long Beach, Tariff No. 4, Item 406 (eff. June 30, 2016); Port of Los
Angeles, Tariff No. 4, Item 730 (eff. Oct. 20, 2016).
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available.25 The Port of Seattle may waive demurrage charges for a “Labor Emergency.”26

Virginia International Terminals, LLC, extends free time for cargo on free time at the

commencement of a longshore strike; first-period demurrage will be charged for cargo not on

free time at the commencement of the strike.27 Also, the Port of Long Beach effectively extends

free time for certain U.S. Customs and Border Protection inspections of containerized cargo by

delaying the commencement of free time until Customs releases its hold on the affected

containers.28

Some marine terminal operators will collect demurrage charges from shippers,

consignees, or drayage providers as a condition to the release of a container, even though the

carrier’s tariff may specify the applicable charge. 29 This ensures payment of the terminal

operator’s demurrage charge, which is usually built into the carrier’s demurrage rate for the

cargo. In contrast, some marine terminal operators may forego collection of their demurrage

assessment from the cargo interest and invoice the ocean common carrier for it instead.30 In this

scenario, the ocean carrier collects its demurrage charges from its shipper customer or the

customer’s agent and pays the marine terminal operator from this collection.

These payment arrangements reflect the fact that shippers, consignees, and drayage

providers do not have a direct relationship with marine terminal operators. Ocean common

25 APM Terminals Mobile, LLC, Terminal Operator Schedule, Rule 21(6), available at
http://www.apmterminals-na.com, follow APM Terminals Mobile, LLC – Mobile Terminal
Tariff (last visited Dec. 6, 2016).
26 Port of Seattle, Terminals Tariff No. 5, Item 5000(E) (eff. Jan. 1, 2016).
27 Virginia International Terminals, LLC, Schedule of Rates No. 1, Section V (eff. Oct. 1, 2016),
available at http://www.portofvirginia.com/pdfs/tools/SOR%20v5.pdf.
28 Port of Long Beach, Tariff No. 4, Item 402(a) (eff. June 30, 2016).
29 April 2015 Report, supra note 9, at 16.
30 Id. at 18.
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carriers contract with the marine terminal operators or ports to handle the cargo they carry. They

also negotiate the service terms and rates with those entities. Shippers, consignees, and drayage

providers cannot independently select a marine terminal operator or negotiate the terms of the

marine terminal operator’s service. Instead, they are subject to the carrier’s selection of, and

relationship with, the marine terminal operator.

B. Recent Experience in the Containerized Trades Reveals Troubling
Demurrage and Detention Practices.

Recent events causing port delays and disruption have prevented the timely pickup of

cargo or return of equipment and resulted in shippers, consignees, and drayage providers being

assessed millions of dollars in demurrage and detention charges.31 But, many of these delays

arise for reasons beyond the control of shippers, consignees and drayage providers, making the

collection of demurrage or detention in such circumstances a highly questionable practice. An

FMC policy that clarifies when such practices may be contrary to § 41102(c) will promote the

observance of just and reasonable demurrage and detention practices and help incentivize

carriers and marine terminal operators to reduce future delays and congestion.

1. Recent port congestion or disruption events have mainly arisen for
reasons beyond the control of shippers, consignees, and drayage
providers.

Port congestion or disruption arise for many reasons. More recently, weather, a carrier

bankruptcy, and labor issues have caused significant delays. Also, the shipping industry is

31 See Joseph Bonney, Pressure Builds on FMC to Act on Demurrage, Detention Complaints, J.
Com. (Jun. 11, 2015), http://www.joc.com/regulation-policy/transportation-regulations/us-
transportation-regulations/industry-groups-urge-fmc-act-demurrage-detention_20150611.html
(noting that cargo interests have incurred demurrage and detention fees totaling up to several
million dollars). The Washington Council on International Trade estimates that the 2014-2015
West Coast port slowdown cost Washington shippers $7 million in demurrage charges. Wash.
Council on Int’l Trade, The Economic Costs of the 2014-2015 West Coast Port Slowdown on
Washington State 2 (2016), available at http://wcit.org/wp-content/uploads/2011/08/WCIT-Port-
Delays-Economic-Impacts-Report-FINAL1.pdf.
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changing. Carriers are increasingly using high-capacity vessels.32 This contributes to congestion,

because it requires ports to service increasingly larger volumes of cargo within the same

boundaries of the port complex. Further, “[c]arriers offer the same amount of free time ‘whether

the vessel holds 5,000 TEUs (20-foot equivalent units) or 18,000 TEUs, even though the vessel

operators, NVOCCS and merchant haulers alike are challenged to find adequate trucking

capacity to dray double and triple the volume in the same time.’”33 Carriers also have been

reducing free time and increasing demurrage charges in an attempt to encourage shorter dwell

times at terminals and thereby reduce their operational costs and increase income.34 This strains

terminal capacity by requiring greater cargo-handling productivity than currently exists.

Similarly, the creation of very large vessel alliances is causing volume increases that terminals

are not prepared to handle.35

However, in recent events involving port congestion or disruption, a common element is

a complete lack of shipper, consignee, and drayage-provider control or even the ability to affect

the situation. Recent events that have led to significant port congestion include:

• Hurricane Sandy in 2012.36

• Harsh Winter of 2013-2014.37

32 U.S. Gov’t Accountability Office, GAO-17-23, West Coast Ports 8-9 (2016); Bureau of Trade
Analysis, Fed. Mar. Comm’n, U.S. Container Port Congestion & Related International Supply
Chain Issues 39-40 (2015) [hereinafter July 2015 Report].
33 Joseph Bonney, Regulators Urged to Question Carriers’ Vessel-Sharing Deals, J. Com. (Apr.
5, 2016), http://www.joc.com/maritime-news/container-lines/regulators-urged-question-carriers’-
vessel-sharing-deals_20160405.html (quoting National Customs Brokers and Forwarders
Association of America).
34 April 2015 Report, supra note 9, at 12; see also Joseph Bonney, Regulators Urged to Question
Carriers’ Vessel-Sharing Deals, J. Com. (Apr. 5, 2016), http://www.joc.com/maritime-
news/container-lines/regulators-urged-question-carriers’-vessel-sharing-deals_20160405.html
(quoting National Customs Brokers and Forwarders Association of America).
35 Ex. C-1, at 1-2 (Verified Statement of Christopher Grato, International Motor Freight, Inc.).
36 July 2015 Report, supra note 31, at 75.
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• 2014-2015 West Coast Labor Agreement Negotiation. Ports across the West Coast
experienced port congestion during contract negotiations between the Pacific Maritime
Association and the International Longshore and Warehouse Union that lasted
approximately eight months beginning in 2014.

• Cargo Diversions from West Coast Ports to East Coast Ports from March-September
2015. While West Coast ports were experiencing port congestion throughout 2014 and
2015, port congestion developed at East Coast ports, particularly the Port of New York
and New Jersey, due to cargo being diverted away from West Coast ports to avoid the
West Coast port congestion, the calling of larger ships, and increased operational
complexity caused by alliances.38

• Winter Storms of 2014-2015. The ports of New York and New Jersey, Baltimore, and
Virginia experienced port congestion after severe winter storms39 throughout the 2014
and 2015 winters.

• 2016 Port Hiring Practices Protest – Port of New York and New Jersey. A June 2016
protest, organized by the mayor of Newark, protesting port hiring practices impacted port
efficiencies during the protest.40

• Fall 2016 – Hanjin Shipping Bankruptcy. Ports on both the West and East coasts felt
effects of the recent bankruptcy filing of Hanjin Shipping Co. Ltd. The total impact of
this event is yet to be determined.

Shippers, consignees, and drayage providers do not create and cannot avoid these events.

They cannot control the weather. They do not choose the terminals that carriers use. They are not

parties to port labor collective bargaining agreements. Because their relationship with terminals

is limited to the retrieval of cargo or return of equipment, they cannot negotiate rates or service

conditions with terminals in a manner that encourages resolution of labor issues, addresses cargo

handling productivity, or address the provision of adequate investment or staffing.

37 Id.
38 Id.
39 Winter Storm Marcus resulted in port congestion at Port of Virginia’s Norfolk terminals.
Winter Storm Jonas closed the Port of New York and New Jersey and Port of Baltimore from
January 22, 2016 to January 26, 2016.
40 Hugh R. Morley, Protest of NY-NJ Port Hiring Practices Shuts Down Traffic Temporarily, J.
Com. (Jul. 18, 2016), http://www.joc.com/port-news/us-ports/port-new-york-and-new-
jersey/protest-ny-nj-port-hiring-practices-grabs-attention-temporarily-slowing-
truckers_20160718.html.
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2. Despite their lack of control over recent events causing port
congestion or disruption, shippers, consignees, and drayage providers
have incurred significant demurrage and detention charges in
connection with these events.

Ocean common carriers and marine terminal operators have assessed shippers,

consignees, and drayage providers millions of dollars of demurrage and detention charges related

to recent port congestion or other events restricting the accessibility of the ports and arising from

circumstances beyond the control of the shippers, consignees, and drayage providers.41 These

assessments have not been uniform, because carrier and marine-terminal-operator demurrage and

detention policies and practices vary. Policies on free-time extensions are inconsistent among

carriers and marine terminal operators, including among terminals at the same port. For example,

at Port Elizabeth, Maher Terminals will extend free time if it is unable to deliver cargo, but APM

Terminals Elizabeth, LLC, does not automatically extend free time in similar circumstances.42

Instead, APM Elizabeth reserves the right to extend free time in its discretion.43 These

inconsistencies generate uncertainty among shippers, consignees, and drayage providers about

how demurrage and detention will be assessed when access to ports is restricted or ports are

congested.

41 See Joseph Bonney, Pressure Builds on FMC to Act on Demurrage, Detention Complaints, J.
Com. (Jun. 11, 2015), http://www.joc.com/regulation-policy/transportation-regulations/us-
transportation-regulations/industry-groups-urge-fmc-act-demurrage-detention_20150611.html
(noting that cargo interests have incurred demurrage and detention fees totaling up to several
million dollars). The Washington Council on International Trade estimates that the 2014-2015
West Coast port slowdown cost Washington shippers $7 million in demurrage charges. Wash.
Council on Int’l Trade, The Economic Costs of the 2014-2015 West Coast Port Slowdown on
Washington State 2 (2016), available at http://wcit.org/wp-content/uploads/2011/08/WCIT-Port-
Delays-Economic-Impacts-Report-FINAL1.pdf.
42 Maher Terminals LLC, Marine Terminal Schedule No. 010599 Section IV.8.A (eff. Oct. 1,
2016).
43 New York Terminal Conference, Marine Terminal Schedule No. 011408, Section IV.8. (eff.
Oct. 1, 2016).
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Some shippers, consignees, and drayage providers have attempted to negotiate waivers of

the assessments, but they often are only partially successful after months of negotiations and

being forced to first pay large demurrage charges up front to obtain the release of their cargo. For

example, MacMillan Piper, Inc. was able to obtain an 80% reduction in assessments, but only

after being forced to pay the full amount—$1.25 million—up front.44 Moreover, the

accommodation for the charges required over a year of negotiations, which is an inefficient and

costly use of resources.45 Similarly, Centric Parts obtained a 50% waiver of assessments after

initially being required to pay the full amount up front.46 Small shippers and drayage providers

are at a particular disadvantage when negotiating waivers, because they lack the leverage

necessary to negotiate and obtain the accommodations sometimes afforded to larger shippers and

drayage providers.

Experiences of shippers, consignees, and drayage providers underscore the fact that

carriers and marine terminal operators assess demurrage and detention for delays arising from

events completely beyond the control of shippers, consignees, or drayage operators. These

assessments have a significant commercial impact, because of their size and frequency during

periods of port delays and congestion and because carriers and marine terminal operators often

require payment up front.

During the West Coast Labor Agreement Negotiation, American Coffee Corporation

incurred demurrage because of unexpected gate closures and long lines to access affected ports.47

It also had difficulty making appointments at terminals for pickup of its cargo during its free time

44 Ex. C-2, at 2 (Verified Statement of Mark Miller, MacMillan-Piper).
45 Id.
46 Ex. C-3, at 2 (Verified Statement of Steve Hughes, Centric Parts).
47 Ex. C-1, at 1 (Verified Statement of Donald A. Pisano, American Coffee Corp.).
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period.48 For example, in April 2014, its drayage provider attempted to make an appointment at

APM Terminal in the Port of Los Angeles to pick up an American Coffee container during free

time, but APM was not accepting additional appointments.49 When the drayage provider finally

secured the appointment, it was for five days after free time expired. Both the ocean common

carrier and APM refused to extend free time, and American Coffee was forced to pay demurrage

even though it attempted to retrieve the container during the free-time period, when no charges

could be assessed.50

Chico’s FAS, Inc. reports that the time needed to retrieve containers during the West

Coast Labor Agreement Negotiation jumped to 7-9 days, while free time remained at 4 days.51 In

one instance during the event, nearly 18 of its containers were held at a port, resulting in a 30%

increase in shipment costs.52 Chico’s FAS frequently was turned away when attempting to

retrieve its cargo due to unannounced closings of port areas where containers were awaiting

pickup.53 All told, the dispute disrupted the flow of 8-10 million of Chico’s FAS’s garments and

Chico’s FAS incurred approximately $80,000 in demurrage.54

During the West Coast Labor Agreement Negotiation, terminals often turned away

Centric Parts after its drayage provider waited in long lines all day to pick up Centric’s cargo.55

Appointment systems at some terminals were not available or would only provide appointments

48 Id. at 2.
49 Id.
50 Id.
51 Ex. C-4, at 1 (Verified Statement of Shana Riggs, Chico’s FAS Inc.).
52 Id.
53 Id.
54 Id.
55 Ex. C-3, at 1 (Verified Statement of Steve Hughes, Centric Parts).
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long after free time expired.56 And terminals and carriers were reluctant to waive demurrage

charges despite the fact that Centric was not able to obtain its cargo through no fault of its own.57

Although Centric eventually received a 50% reduction in the demurrage charges billed by the

carriers, it had to outlay the full amount up front to receive its cargo, tying up valuable working

capital, and it still recovered only 50% of the charges.58

VLM Foods Inc. faced, and continues to face, unfair demurrage practices. Often it is

assessed demurrage charges due to carrier billing errors that result in its containers being held at

the port until the carrier resolves the errors.59 Additionally, although many of its containers have

priority for Customs exams, terminals frequently ignore this priority and place these containers at

the back of Customs’ examination line. This often results in these containers exceeding free time

while being examined, whereas if the terminal provided them to Customs in accordance with

their priority status, they would have cleared Customs before free time expired.60 Also, in one

instance, a carrier charged demurrage for a holiday even though the terminal provided a free day

because it was closed.61 These demurrage practices have had a devastating effect on VLM’s

bottom line, because its profit margins on entire containers are razor-thin.62

Budpak, Inc. and Tea Importers, Inc. have experienced similar demurrage practices.

During the winter of 2014-2015, inclement weather caused the Port of New York and New

56 Id.
57 Id. at 1-2.
58 Id. at 2.
59 Ex. C-6, at 1 (Verified Statement of Mark FeDuke, VLM Foods Inc.).
60 Id.
61 Id.
62 Id.
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Jersey to close.63 Through no fault of its own, Budpak could not retrieve its cargo during the

closure.64 Nevertheless, it was charged demurrage.65 During the West Coast Labor Agreement

Negotiation, Tea Importers attempted to pick up a shipment from the Port of Seattle before free

time expired, but was unsuccessful.66 The resulting demurrage charge was not waived.67

Motor carriers and drayage providers have also been adversely impacted by unreasonable

detention practices. During the West Coast Labor Agreement Negotiation, MacMillan Piper,

Inc., had difficulty returning containers to affected ports, often because terminals refused to

receive them.68 It incurred nearly $1.25 million in detention charges, which the steamship lines

reduced to $250,000 after over a year’s worth of disputes.69 Additionally, the steamship lines

forced MacMillan to pay the $1.25 million up front by threatening to cancel MacMillan’s UIIA

agreement with them.70 The cancellation of a motor carrier’s UIIA Agreement with even a single

ocean common carrier can cost the motor carrier its entire business, because at a particular port

or terminal there often are few other ocean carriers with enough available traffic to dray.71

Cargo diversions to the East Coast because of the West Coast Labor Agreement

Negotiation created congestion on the East Coast that impacted International Motor Freight, Inc.

(IMF), an import/export trucking company in Port Newark, NJ.72 Long wait times developed at

63 Ex. C-2, at 1 (Verified Statement of Gregg Singer, Budpak, Inc.)
64 Id.
65 Id.
66 Ex. C-5 (Verified Statement of Andrew Wertheim, Tea Importers, Inc.)
67 Id.
68 Ex. C-2, at 2 (Verified Statement of Mark Miller, MacMillan-Piper).
69 Id.
70 Id.
71 Id.
72 Ex. C-1, at 1 (Verified Statement of Christopher Grato, International Motor Freight, Inc.).
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the Port of New York and New Jersey as lines formed to return the increased volume of empty

containers.73 The inability of terminals to process empty containers and other inefficiencies at the

port resulted in ocean common carriers invoicing IMF over $1.2 million in detention charges.74

To secure payment, these ocean carriers threatened termination of IMFs participation in the

UIIA.75 Ultimately, IMF rebilled their customers (shippers) for all of these charges, but ended up

having to pay approximately $50,000-$55,000 of them.76

An ocean common carrier invoiced ContainerPort Group (CPG) $25,610 in detention

charges related to “door” moves CPG performed in Norfolk, Virginia, when the Port of Virginia

was experiencing port congestion caused by two winter storms in 2015.77 Similarly, CPG

received an invoice of $22,410 from an ocean common carrier relating to detention charges for

27 containers at the Ports of New York and New Jersey and Port of Baltimore that were

experiencing port congestion because the ports closed from January 22, 2016 to January 26,

2016, due to winter storm Jonas.78 The ocean carrier initially refused to extend free time to

account for port closures.79

During the West Coast Labor Agreement Negotiation, California Multimodal, LLC,

experienced appointment shortages and restrictions on equipment return, which led to demurrage

and detention assessments. Terminals would not extend free time when appointments to pick up

73 Id. at 1-2.
74 Id. at 1.
75 Id. at 3.
76 Id. at 1.
77 Ex. C-9, at 2 (Verified Statement of Robert Leef, ContainerPort Group, Inc.).
78 Id.
79 Id. at 2-3.
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cargo were not available within the free time period.80 Also, terminals would regularly advise

drayage providers of restrictions on equipment return, leaving the drayage providers to try to find

other locations that would accept the equipment.81 Often, the providers could not find another

return location before free time expired.82

Some shippers appear to have been assessed demurrage charges from a marine terminal

operator that cover amounts owed by an ocean common carrier. Brokers and forwarders claim

that, shortly after Hanjin Shipping Co. Ltd. declared bankruptcy, Maher Terminals at the Port of

New York and New Jersey attempted to charge them thousands of dollars for each affected

container.83 The parties stated that they were “charged between $1,000 to $2,500 per container

by the [terminal] despite its boxes having been stored at the facilities for just a couple of days.”84

Customs brokers and freight forwarders have witnessed ocean common carriers and

terminals holding cargo hostage while demanding payment for demurrage and detention charges

arising from port conditions beyond the control of their consignee clients.85 Serra International,

Inc. observes that free time issues have increased along with shipper frustrations, noting that

shippers have no incentive to let their cargo sit at terminals.86 It also observes that ocean

common carriers and terminals are often slow to move cargo for port shipments, as opposed to

80 Ex. C-10, at 3 (Verified Statement of Robert Loya, California Multimodal, LLC).
81 Id. at 4.
82 Id. at 4.
83 NY-NJ Terminal Accursed of Unreasonable Fees Tied to Hanjin Chaos, J. Com. (Sep. 7,
2016), http://www.joc.com/port-news/terminal-operators/ny-nj-terminal-accused-unreasonable-
demurrage-fees-tied-hanjin-chaos_20160907.html.
84 Id.
85 See Ex. C-11 (Verified Statement of Al Raffa, Seafrigo USA, Inc.); Ex. C-12 (Verified
Statement of Jacqueline Dossantos, All In One Customs Brokers Inc.).
86 Ex. C-13, at 1 (Verified Statement of Jeanette R. Gioia, Serra International, Inc.).
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door shipments, likely because carriers and terminals are rewarded with demurrage and detention

when free time is exceeded.87

The verified statements and letters in Exhibit C provide additional examples of

unreasonable demurrage and detention practices of ocean common carriers and marine terminal

operators during port congestion events. These statements confirm that carriers and marine

terminal operators generally are reluctant to extend free time during port congestion events that

are beyond the control of shippers, consignees, and drayage providers.

3. The recent Commission staff report on demurrage, detention, and
free time confirms the experiences of Petitioners and their members.

The shipper, consignee, and drayage-provider experiences identified in Part II.B.1 echo

complaints and statements that the Commission has received about demurrage and detention

problems. During the fall of 2014, the FMC proactively conducted four forums at the Ports of

Los Angeles, Baltimore, Charleston, and New Orleans, respectively, “to hear firsthand the

problems that stakeholders in the U.S. intermodal system were facing.”88 Throughout the forums,

the Commission heard concerns relating to the assessment of demurrage and detention charges

by marine terminal operators and ocean common carriers where importers and exporters (and

their truckers) experienced terminal delays over which they had no control.89 These comments

led the Commission to release a staff report in April 2015 that specifically addressed demurrage,

detention, and free-time,90 in addition to a subsequent report in July 2015 providing a more

thorough review of major themes during the fall 2014 port congestion forums.91

87 Id. at 2.
88 July 2015 Report, supra note 32, at 6.
89 Id. at 3.
90 April 2015 Report, supra note 9.
91 July 2015 Report, supra note 32.
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The April 2015 Report describes various congestion-related issues that shippers provided

to the Commission. For example, “[m]any shippers reported that they had been repeatedly told

by the MTO that they could not pick up a container due to on-dock congestion and gate

delays.”92 Shippers also reported that once a terminal allowed cargo pick up, the ocean carrier or

marine terminal operator would not release the cargo until demurrage charges were paid.93

Additionally, truckers lodged a number of complaints with the Commission, including: “that

certain areas at terminals have been restricted or placed off limits; this makes some containers

unavailable for pick up” and that “VOCCS and MTOs have limited the days and shifts during

which they will accept the returns of empty containers.”94

In its April 2015 Report, the Commission’s staff reported that “last-minute notice from

VOCCs and MTOs to truckers, importers and exporters about vessel-loading delays, cancelled

vessel calls, terminal opening hours, shifts and closed areas, have left cargo interests scrambling

to pick up their cargo, load their exports and return their empties.”95 These practices obviously

impact the ability of shippers, receivers, and dray operators to fully benefit from free-time

periods and lead to unanticipated liability for demurrage and detention. Moreover, although some

ocean common carriers and terminals may agree to extend free time or waive or reduce

demurrage and detention fees in certain cases, the Commission’s staff found that “there is no

generally used formula to determine when the normal allowance for free time might be increased

or reduced” and “staff has not observed increases in free time in VOCCs’ tariff terms or MTO

92 April 2015 Report, supra note 9 at 3.
93 Id.
94 Id.
95 Id.
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schedules.”96 Indeed, importers complained “that they cannot timely return empty containers to

the terminal as instructed by the carrier because there are reduced service hours at the ports for

the return of empty containers and free time for detention has not been extended to reflect those

reduced service hours.”97

Thus, there is tremendous inconsistency in the conduct of carriers and terminals with

respect to free time, demurrage, and detention practices and a lack of clarity with respect to what

constitutes reasonable practices under § 41102(c). Adoption of the proposed policy will provide

needed guidance and clarity to the shipping industry on this important issue. In fact, the

Commission’s staff specifically noted in the April 2015 Report that a rulemaking proceeding

“which would include an identification of the issue the Commission seeks to address, articulating

its authority to do so, and providing a burden/cost estimate of the proposal” was one option for

addressing carrier and marine terminal demurrage and detention practices.98

C. A Clear FMC Policy will Promote the Observance of Reasonable Demurrage
and Detention Practices.

The attached verified statements and the Commission’s own observations concerning

current demurrage and detention practices demonstrate that a clear policy interpreting § 41102(c)

is needed to provide the guidance necessary for ocean carriers and marine terminals to eliminate

unjust and unreasonable demurrage and detention practices.

An interpretive rule on demurrage and detention practices will guide ocean common

carriers and marine terminal operators by providing clear parameters for reasonable demurrage

and detention rules and practices. Thus, ocean common carriers and marine terminal operators

96 Id. at 24, 27.
97 Id. at 29.
98 Id. at 43.
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will be better equipped to avoid establishing unjust and unreasonable practices and incurring

attendant liability. Also, they will be more likely to reasonably extend free-time extensions and

reduce demurrage and detention where port congestion and other uncontrollable factors prevent

cargo pickup and equipment return.

Clear guidance on proper demurrage and detention practices will also benefit shippers,

consignees, and drayage providers. It will raise awareness of the scope of their own obligations.

It would significantly reduce uncertainty and allow shippers, consignees, and drayage providers

to better identify unjust and unreasonable demurrage and detention practices.

Clear guidance will also foster efficient resolution of disputes and promote collaboration.

Ambiguity has a chilling effect on valid claims. By removing ambiguity concerning the

reasonableness of demurrage and detention practices, the Commission will help parties identify

early in a dispute whether a claim about the lawfulness of a demurrage or detention practice is

valid. This should help parties avoid the inefficient and costly use of resources that often

accompanies protracted disputes. Also, it should reduce disputes that prevent parties from

collaborating on how to address impediments to cargo removal and equipment return.

Clear guidance will also ensure that ocean common carriers and marine terminal

operators use demurrage and detention consistent with their primary purpose of efficient cargo

removal and equipment returns. Because revenue contraction is plaguing ocean common

carriers,99 they are desperate to generate revenue. Port delays, which often entail higher costs for

carriers and marine terminal operators, further intensify this desperation. Guidance on reasonable

99 Peter Buxbaum, Not a Big Surprise: Most Ship Liens Are Losing Money, Global Trade (Aug.
17, 2016), http://www.globaltrademag.com/global-logistics/not-big-surprise-ship-lines-losing-
money; see e.g., Greg Knowler, Maersk Line Falls to $116 million Loss on Rate Tumble, J. Com.
(Nov. 2, 2016) (noting that falling revenue has become a trend in the container shipping
industry).
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detention and demurrage practices will ensure that ocean common carriers and marine terminal

operators do not inappropriately use these charges as a major revenue source rather than as an

incentive for efficient cargo removal and equipment returns.

III. THE COMMISSION HAS AUTHORITY TO ADOPT THE PROPOSED POLICY
CONCERNING UNJUST AND UNREASONABLE DEMURRAGE AND
DETENTION PRACTICES.

The Commission has clear authority and discretion to adopt a policy that interprets the

“just and reasonable” standard under 49 U.S.C. § 41102(c). Under 46 U.S.C. § 305, the

Commission “may prescribe regulations to carry out its duties and powers.” Those duties and

powers include the enforcement of § 41102(c),100 which prohibits unjust and unreasonable

terminal practices.101 Section 305 provides general rulemaking authority to the Commission and

“broad discretionary authority to deal with the ever-changing technological and economic

conditions of the commercial shipping industry.”102 Additionally, 5 U.S.C. § 553(e) provides that

“[e]ach agency shall give an interested person the right to petition for the issuance, amendment,

or repeal of a rule.”103 Additionally, the Commission has previously issued interpretive rules and

statements of policy concerning other provisions of the Shipping Act of 1984, and has used the

rulemaking process to do so.104 As explained in this Section III, the proposed policy is similar to

past policies that the Commission has adopted addressing unjust and unreasonable practices at

U.S. ports.

100 See 46 U.S.C. § 41304(a) (indicating that the Commission may issue orders enforcing
violations of 46 U.S.C. Chapter 411).
101 46 U.S.C. § 41102(c).
102 States Marine Int’l, Inc. v. Peterson, 518 F.2d 1070, 1080 (D.C. Cir. 1975) (discussing prior
version of § 305).
103 5 U.S.C. § 553(e).
104 46 C.F.R. Part 545 (the policy statements published at § 545.1 and 545.2 were promulgated
via rulemaking).
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A. Section 41102 Imposes a Just and Reasonable Standard on Demurrage and
Detention Practices.

Section 41102(c) requires demurrage and detention practices to be just and reasonable.

This provision specifically states:

§ 41102 (c) Practices in Handling Property
A common carrier, marine terminal operator, or ocean
transportation intermediary may not fail to establish, observe, and
enforce just and reasonable regulations and practices relating to or
connected with receiving, handling, storing, or delivering property.

Thus, under the statute, ocean common carriers and marine terminal operators must adopt just

and reasonable regulations and practices governing free time and demurrage and detention

charges, which relate to or are connected with receiving, handling, storing, or delivering

property.105 The test of reasonableness as applied to terminal practices “is that the practice must

be otherwise lawful, not excessive, and reasonably related, fit and appropriate to the ends in

view.”106 The Commission has specifically found that demurrage and detention practices are

encompassed within the ambit of § 41102(c), because demurrage and detention relate to the

delivery of property at terminals.107

1. If an ocean common carrier or marine terminal operator is unable or
refuses to tender cargo for delivery and/or receive equipment during
free time, Section 41102(c) requires an extension of free time for a
period equal to the duration of the disability.

Under § 41102(c), the Commission and its predecessor have long held that “[w]here a

carrier is for any reason unable, or refuses, to tender cargo for delivery, free time must be

105 W. Gulf Maritime Ass’n v. Port of Houston, 18 Shipping Reg. (P&F) 784, 790 (F.M.C. 1978),
affirmed without opinion sub nom. W. Gulf Maritime Ass’n v. FMC, 610 F.2d 1001 (D.C. Cir.
1979), cert. denied, 449 U.S. 822 (1980).
106 Id.
107 See Am. Export-Isbrandtsen Lines, Inc. v. Fed. Mar. Comm’n, 444 F.2d 824, 829 (D.C. Cir.
1970) (interpreting § 41102(c) as applying to detention).
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extended for a period equal to the duration of the carrier’s disability or refusal.”108 The rationale

for this holding is that an ocean common carrier must honor its rates; it may not obtain greater

compensation for a service than the applicable rate in its service contract or tariff.109 Also, the

transportation service associated with a transportation rate in a service contract or tariff includes

tendering cargo for delivery at the destination and affording consignees a fair opportunity to

accept delivery of cargo without liability.110 Thus, when an ocean common carrier tenders cargo

for delivery, it must allow a consignee to pick up its cargo during the entire free-time period

before it can charge demurrage.111

Similarly, if an ocean common carrier refuses or is unable to accept equipment returns,

detention free time must be extended for a period equal to the duration of the carrier’s disability

or refusal. Under the transportation rates in their service contracts and tariffs, carriers provide

free time for the use of carrier equipment, including containers. If a carrier were to refuse or be

unable to accept equipment returns during free time and does not extend free time, the equipment

108 E.g., NY I, 3 U.S.M.C. 89, 109 (1948). Today, 46 U.S.C. § 41104(2) specifies that a carrier
must provide service in accordance with the rates in its tariffs or service contracts.
109 Free Time and Demurrage—New York Harbor (NY II), 9 Shipping Reg. (P&F) 860, 873, 874
(F.M.C. Dec. 7, 1967) (noting that tendering cargo for delivery is an obligation “for the
performance of which [a carrier] may collect no greater compensation than that required by [its]
contract of carriage” and carriers have an obligation to tender for delivery free of assessments);
see NY I, 3 U.S.M.C. at 101 (stating that free time “is an obligation which the carrier is bound to
discharge as part of its transportation service, and consignees must be afforded fair opportunity
to accept delivery of cargo without incurring liability for penalties.”).
110 NY I, 3 U.S.M.C. at 91 n.5. Courts and the Commission have long held that a carrier’s
transportation obligation includes a duty to tender cargo for delivery, absent a contrary special
contract. E.g., Ex parte Easton, 95 U.S. 68, 75 (1877); The Eddy, 72 U.S. 481, 495 (1867); Am.
President Lines, Ltd. v. Fed. Mar. Bd., 317 F.2d 887, 888 (D.C. Cir. 1962); Boston Shipping
Ass’n v. Port of Boston Marine Terminal Ass’n, 10 F.M.C. 409, 415 (1967); Investigation of
Free Time Practices—Port of San Diego, 9 F.M.C. 525, 539 (1966).
111 A carrier tenders cargo for delivery when it unloads the cargo, makes it accessible to the
consignee, and affords the consignee a reasonable opportunity to remove it. The Eddy, 72 U.S.
481, 495 (1867); Am. President Lines, Ltd. v. Fed. Mar. Bd., 317 F.2d 887, 888 (D.C. Cir. 1962).



27

would have to be returned earlier to avoid detention charges, effectively shortening the permitted

use under the transportation rate.

To the extent an ocean common carrier engages a marine terminal operator to tender

cargo for delivery or accept equipment returns, the marine terminal operator becomes, in effect,

the agent of the carrier in performing these obligations.112 Thus, it is subject to the same free

time obligations as the carrier.113

Indeed, the Commission long ago established, in Boston Shipping Ass’n v. Port of Boston

Marine Terminal Ass’n,114 that a marine terminal operator may charge only ocean common

carriers for terminal facilities used for the tender of cargo delivery before the carrier discharges

its transportation obligation. It reasoned that the person who receives services should pay for

them; otherwise, the cost of providing those services would be unjustly and unreasonably shifted

to users of other terminal services.115 It also explained that when a marine terminal operator

holds cargo at its facility before the carrier discharges its transportation obligation—i.e., before

free time expires—it provides this service for the ocean common carrier.116 A key aspect of the

112 Investigation of Free Time Practices—Port of San Diego, 9 F.M.C. 525, 539 (1966).
113 See Id. at 539, 540 (“In undertaking the ocean carrier’s obligation to provide such facilities
and in holding them out for public use, we hold that respondents [terminal operators] have
assumed the ocean carrier’s responsibility of furnishing reasonable and nondiscriminatory pier
services incident to the handling of truck cargoes on their piers which include an allowance of
reasonable free time.”)
114 Boston Shipping Ass’n v. Port of Boston Marine Terminal Ass’n, 10 F.M.C. 409 (1967).
Although the main issue in Boston was whether a marine terminal operator could charge a carrier
for cargo storage charges, the decision also establishes whether the operator could levy the
charge against a consignee. The Commission found that it was not just and reasonable for a
terminal to assess a storage charge against a vessel for cargo at its facility when the cargo was in
demurrage, but it was just and reasonable to assess the charge against the vessel for cargo on free
time. Id. at 417, 418. In making the latter finding, the Commission expressly rejected a hearing
examiner’s position that the consignee should incur the charges. Id. at 416-17.
115 Id. at 414-15.
116 Id. at 416.
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Commission’s rationale in Boston is that, “[w]hen the cargo is in free time, the terminal facility

. . . is being provided by the terminal to the carrier so that the carrier may discharge its full

transportation obligation . . . .”117 Additionally, the Commission recognized that an ocean

common carrier may contract with a marine terminal operator to perform these duties; but the

carrier may not divest itself of them.118

2. If an ocean common carrier or marine terminal operator is unable or
refuses to release cargo or accept equipment returns after free time
expires, Section 41102(c) requires the carrier or marine terminal
operator to waive demurrage or detention charges for a period equal
to the duration of the disability.

The Commission has long held that § 41102(c) requires terminal practices, like

demurrage and detention, to “be fit and appropriate to the end in view.”119 And Commission

precedent establishes that a practice is not fit and appropriate to the end in view if it cannot

achieve its goals. Relying on Section 41102(c), the Commission’s predecessor rejected a

demurrage practice that was “useless” for achieving the goals of demurrage.120

Demurrage and detention exist to induce proper conduct and to compensate for actual

costs, not to generate a profit. The goals of demurrage are: (1) to induce timely removal of cargo

from a port, and (2) to compensate the carrier for involuntarily storing cargo.121 The goals of

detention are: (1) to induce timely return of equipment, and (2) to compensate for detaining

equipment beyond the required return period.122

117 Id.
118 Id. at 415.
119 Investigation of Free Time Practices—Port of San Diego, 9 F.M.C. 525, 547 (1966).
120 NY I, 3 U.S.M.C. 89, 107 (1948).
121 Id.
122 Am. Export-Isbrandtsen Lines, Inc. v. Fed. Mar. Comm’n, 444 F.2d 824, 829 (D.C. Cir.
1970).
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Demurrage charges cannot achieve their goals when the ocean common carrier or marine

terminal operator refuses or is unable to release cargo due to port conditions beyond the control

of the consignee. When an ocean common carrier or marine terminal operator refuses to allow

cargo removal, demurrage charges would contravene their purpose of incentivizing timely cargo

removal. The goal of timely cargo removal arises in public policy. Specifically, the public has an

interest in minimizing port congestion to ensure efficient waterborne transportation.123 If a

shipper or receiver seeks to retrieve its cargo at a port, but it cannot remove the cargo for reasons

beyond its control, demurrage cannot induce that conduct. Moreover, allowing an ocean common

carrier or marine terminal operator to charge demurrage in such circumstances would unjustly

reward the carrier or terminal for keeping cargo at the port, effectively condoning the use of

demurrage to generate profits from shippers, consignees, and drayage providers, rather than to

facilitate the efficient removal of cargo.

The fact that an inability to remove cargo arises after the expiration of free time should

make no difference. When the ocean common carrier or marine terminal operator refuses or is

unable to release cargo or accept the return of equipment for reasons beyond the control of the

consignee or drayage provider, a demurrage charge cannot induce the shipper’s, receiver’s or

drayage provider’s conduct whether such refusal or disability occurs before or after the

expiration of free time. It would be unreasonable to require the shipper or receiver to pay the

ocean common carrier when the shipper or receiver is prohibited from removing its goods

because the carrier is unable or refuses to release the goods. Indeed, permitting an ocean

common carrier or marine terminal operator to charge demurrage in such an instance would

unjustly enrich the carrier or terminal and could even encourage delays in releasing goods.

123 NY I, 3 U.S.M.C. at 103. The Commission has noted that this public interest plays a
significant role in determining when free time ends and demurrage begins. Id.
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Similarly, detention charges do not achieve their goals when a shipper, consignee, or

drayage provider attempts to return equipment, but an ocean common carrier or marine terminal

operator refuses or is unable to accept it. When an ocean common carrier or marine terminal

operator refuses to accept equipment returns as a result of port congestion or disruptions,

detention charges would contravene their goal of timely equipment return and allow the ocean

common carrier or marine terminal operator to use such charges improperly as a revenue source.

Additionally, under these circumstances, detention does not provide an incentive to return

equipment, because the shipper, consignee, or drayage provider cannot return equipment for

reasons beyond its control. Also, the shipper, consignee, or drayage provider would not be

unreasonably detaining the equipment, because it would be attempting to return it. Thus, no

improper detention would exist for which the ocean common carrier or marine terminal operator

would be entitled to compensation.

These considerations warrant a departure from the Commission’s past demurrage rule for

the port of New York that permitted demurrage not exceeding compensatory levels where the

ocean common carrier refused or was unable to accommodate cargo removal after free time

expired.124 In promulgating that rule, the Commission focused on the carrier’s transportation

obligation, indicating that an ocean common carrier’s obligation to tender cargo for delivery free

of assessments of any demurrage ends when free time ends.125 But it did not rule out that some

demurrage charges should not be assessed after free time expires. It indicated that, for equitable

reasons, waiving demurrage “should be encouraged” for periods when a consignee attempts to

pick up cargo, but the carrier is otherwise unable to tender it to the consignee.126 Under those

124 NY II, 9 Shipping Reg. (P&F) at 881.
125 Id. at 874.
126 Id.
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circumstances, the Commission noted that the consignee would no longer need or desire storage

of its cargo.127 Moreover, the Commission should have, but did not, considered the purpose of

demurrage when it decided that compensatory demurrage is allowed when a carrier refuses or is

unable to tender cargo after free time expires.

3. If a shipper, receiver, or motor carrier is unable to remove cargo or
return equipment due to events or circumstances beyond its control
that affect a substantial portion of the port, Section 41102(c) prohibits
an ocean common carrier or marine terminal operator from charging
more than compensatory demurrage or detention for the disability
period.

Charging demurrage or detention at penal levels when a shipper, consignee, or motor

carrier cannot remove cargo or return equipment for reasons beyond the control of the shipper,

consignee, or motor carrier is an unreasonable practice. To carry out their purpose of inducing

cargo removal and equipment return, demurrage and detention charges are designed to penalize

shippers, consignees, and motor carriers. Specifically, these penal demurrage and detention

charges are set at levels that exceed the ocean common carrier’s or marine terminal operator’s

cost of storing cargo or owning equipment.128 In contrast, compensatory demurrage and

detention, which is designed to compensate for use of port space and equipment, do not exceed

the costs of the space or equipment.

For over 40 years, the Commission had a rule prohibiting ocean common carriers from

charging penal demurrage when a consignee is unable to remove cargo for reasons beyond its

control affecting a port-wide area.129 The rationale for this rule was that, when a consignee is

127 Id.
128 NY I, 3 U.S.M.C. at 107.
129 The latest iteration of the rule was: “Where a consignee is prevented from removing its cargo
by factors beyond its control (such as, but not limited to, longshoremen’s strikes, trucking strikes
or weather conditions) which affect an entire port area or a substantial portion thereof, and when
a consignee is prevented from removing its cargo by a longshoremen’s strike which affects only
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unable to remove cargo for reasons beyond its control, penal demurrage charges cannot achieve

their goal of timely cargo removal.130 Thus, penal charges would be “a useless, and consequently

unjust burden upon consignees, and a source of unearned revenue to carriers.”131 And “[t]he

levying of such penal charges, therefore, constitutes an unjust and unreasonable practice . . . and

should be forbidden.”132

Penal detention should likewise be prohibited when a shipper, consignee, or motor carrier

cannot return equipment for reasons beyond its control. In this situation, penal detention, i.e.

detention charges exceeding that which is needed to compensate for use of equipment outside

free time, cannot achieve its goal of accelerating return of equipment. Thus, charging detention

at penal levels for the period of such disability of the shipper, consignor, or motor carrier is an

unjust and unreasonable practice that § 41102(c) prohibits.

B. The Commission has Issued Rules Prohibiting Unjust and Unreasonable
Demurrage Practices Based on Analogous Industry Circumstances.

The interpretive rule proposed by Petitioners would essentially revive rules that the

Commission had in place for the port of New York for over 40 years. Additionally, the port

congestion events that gave rise to the Commission’s New York demurrage rules are similar to

the disruptive events that gave rise to recent delays that have plagued ports throughout the

country. Thus, adopting a demurrage policy in response to current port conditions would be

consistent with Commission precedent.

one pier or less than a substantial portion of the port area, carriers shall (after expiration of free
time) assess demurrage against imports at the [compensatory demurrage rate], for such time as
the inability to remove the cargo may continue.” 46 C.F.R. § 525.1(d) (1992).
130 NY I, 3 U.S.M.C. at 107.
131 Id.
132 Id.
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Underlying both the New York demurrage rules and the congestion experienced at West

Coast ports in 2014-2015 were protracted disagreements between port/terminal management and

labor. In 1948, the Commission’s predecessor issued New York demurrage rules to address the

problems caused by the strikes of seafarers and truck drivers that gave rise to congestion at the

Port of New York.133 The rules specified the amount of free time for import cargo at the port;

required an extension of free time where an ocean common carrier failed to tender cargo for

delivery during free time; and, prohibited ocean common carriers from collecting more than a

compensatory demurrage rate for any period where the consignee was prevented from removing

cargo by factors beyond its control affecting at least a substantial area of the port.134

In 1968, the Commission revised its New York rules in response to free time and

demurrage problems on inbound cargo at the port that a 1965 longshoremen’s strike caused.135

The strike shut down nearly all East and Gulf Coast ports.136 Because there was insufficient

advance warning of the strike, consignees left a substantial amount of cargo on the piers when

the strike began.137 When it ended, “an abnormally large number of ships discharged their

cargoes quickly, and this, added to the inbound cargoes left on the piers prior to the strike,

caused greater than normal congestion on the shore side of the piers in the Port of New York.”138

As a result, according to the record before the Commission, truckers faced difficulty picking up

the cargo.139 The revised rules permitted ocean common carriers to collect demurrage at not

133NY II, 9 Shipping Reg. (P&F) 860, 878 (F.M.C. Dec. 7, 1967).
134 NY I, 3 U.S.M.C. at 109-10.
135 NY II, 9 Shipping Reg. (P&F) at 863.
136 Id. at 864.
137 Id. at 865
138 Id. at 863.
139 Id. at 871.
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more than compensatory levels on cargo which an ocean common carrier refused or was unable

to tender for delivery after free time expired; removed the requirement that a consignee disability

arising from a longshoremen strike be port-wide before demurrage is limited to compensatory

levels; and required extensions of free time and compensatory demurrage following a

longshoremen strike of at least five days.140

Key similarities exist between the 1965 longshoremen strike and 2014-2015 West Coast

labor/management disputes. Both involved longshoremen. Both effectively shut down the ports

along an entire coast. And both resulted in vessel bunching that deepened congestion.

Although the more recent West Coast port congestion involved an alleged labor slow-

down and alleged retaliatory actions by employers rather than an actual strike or lockout, this

distinction should not restrict the Commission from acting today, since the motivation for

Commission action would remain the same—to address the apparent unfairness in allowing

demurrage and detention assessments when the inability to pick up cargo or return equipment at

a congested seaport is beyond the control of the shipper, trucker, or consignee. Even though the

2014-2015 labor/management issues at the West Coast may not have been the sole cause of the

port congestion affecting U.S. ports at the time, other potential causes (e.g., offloading of cargo

from larger vessels, inefficient chassis operations, and restricted terminal space and shifts

available to store containers or return equipment) are still beyond the control of the shipper and

consignee.

Additionally, although some ocean common carriers waived demurrage in whole or in

part during the recent West Coast port congestion, this conduct was hardly a consistent practice

and should not prevent the Commission from acting. For example, despite the congestion at the

140 Id. at 881-82.
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New York piers following the 1965 strike, the record before the Commission contained no

evidence that cargo was actually assessed penalty demurrage in situations in which a bona fide

attempt was made to pick up the cargo.141 It also noted that, generally, ocean common carriers

waive demurrage in all strike situations.142 Thus, the potential existence of a commercial solution

did not prevent the Commission from acting in the past.

Further, the Commission’s repeal of the New York rules in 1993143 does not mean that it

lacks jurisdiction to issue similar rules to address current port conditions. It repealed the rules

because they became unnecessary following operational and technological changes in the

shipping industry.144 The Commission’s predecessor adopted the rules to address demurrage

issues involving breakbulk cargo.145 But, by 1993, containerized cargo comprised the majority of

cargo movements into the port.146 Also, the absence of any comments on the Commission’s

proposal to repeal the rules confirmed that the demurrage problems that the rules addressed no

longer existed.147

Finally, the limited applicability of the New York rules to only breakbulk cargo does not

suggest that the Commission cannot apply similar rules to containerized cargo. The Commission

did not apply the New York rules to containerized cargo because the container trade was not

experiencing the same demurrage issues as the breakbulk trade. Indeed, the Commission

141 Id. at 871.
142 Id. at 875.
143 Free Time and Demurrage at New York, 58 Fed. Reg. 10,983, 10,984 (Feb. 23, 1993).
144 Id.
145 NY II, 9 Shipping Reg. (P&F) 860, 880 (F.M.C. Dec. 7, 1967) (confirming that the rules apply
to only breakbulk cargo).
146 Id.
147 Free Time, 58 Fed. Reg. at 10,984.
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considered extending the New York rules to containerized cargo on multiple occasions, but each

time declined because containerized cargo was not experiencing the issues that the rules

addressed. In 1968, when the Commission amended its New York demurrage rules to address

longshoremen’s strikes, it refused to extend the rules to containerized cargo noting that “[t]he

record in this proceeding does not indicate that problems have arisen with respect to cargo

shipped in containers.”148 In 1978, the Commission again refused to extend the rules, finding “an

absence of present practices which require remedial action or a showing that there exists a

potential for future violations of the Shipping Act sufficient to warrant corrective action at this

time.”149 But it did not foreclose the possibility of extending the rules to containerized cargo in

the future, stating “we intend to remain responsive to conditions that may arise in the future

which warrant Commission action.”150 Petitioners contend that there is a need for the

Commission to take action to address current unjust and unreasonable demurrage and detention

practices that have arisen in the containerized trades.

IV. PETITIONERS PROPOSE A POLICY THAT WOULD CLARIFY WHEN
DEMURRAGE AND DETENTION PRACTICES ARE UNJUST AND
UNREASONABLE UNDER SECTION 41102(C).

The proposed rule would establish a policy statement that provides guidance to the

shipping industry regarding the FMC’s interpretation of § 41102(c) in order to prevent the

occurrence of unjust and unreasonable demurrage and detention practices by ocean common

carriers and marine terminal operators. Specifically, the proposed policy addresses three

scenarios in which unjust and unreasonable demurrage and detention practices are occurring at

148 NY II, 9 Shipping Reg. (P&F) at 880.
149 Free Time on Containerized Cargo at New York, 18 Shipping Reg. (P&F) 465, 468 (FMC
1978).
150 Id. at 469.
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U.S. ports. As noted previously, the proposed policy is set forth in Exhibit A. This Section IV

describes the components of the proposed policy.

The proposed policy includes four separate paragraphs (a)-(d). Paragraph (a) of the

proposed policy simply sets forth the relevant text of Section 10(d) of the Shipping Act, 46

U.S.C. § 41102(c), which is interpreted in the remaining paragraphs. Paragraph (b) of the

proposed policy addresses the unreasonable practice where an ocean common carrier or marine

terminal operator fails to tender cargo for delivery or accept equipment returns during the free

time period due to circumstances beyond the control of the shipper, receiver, or drayage

provider, and the ocean common carrier or marine terminal operator refuses to extend free time.

Paragraph (c) addresses the unreasonable practice occurring under the same scenario as

paragraph (b), except the ocean common carrier or marine terminal operator fails to

accommodate an attempt to retrieve cargo or return equipment after free time has expired. In

this case, it would only be reasonable for demurrage or detention to be assessed during the period

between the expiration of free time and the commencement of the disability preventing the

carrier or terminal from releasing the cargo or accepting the return of equipment. Paragraph (d)

addresses demurrage and detention assessments at levels above and beyond the ocean common

carriers’ or marine terminal operators’ storage cost when the carrier or terminal can fulfill their

obligations to tender cargo for delivery or accept equipment but the shipper, consignee, or

drayage provider cannot retrieve cargo or return equipment for reasons beyond the control of the

shipper, consignee, or drayage provider after free time has expired.
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A. Paragraph (b): Free Time should be Extended if an Ocean Common Carrier
or Marine Terminal Operator Fails to Tender Cargo for Delivery or Accept
Equipment Returns for Reasons Beyond the Control of the Shipper,
Receiver, or Motor Carrier.

Paragraph (b) of the proposed policy interprets § 41102(c) as requiring free time to be

extended if the ocean common carrier or marine terminal operator fails to tender cargo for

delivery or accept equipment returns before free time expires as a result of port conditions that

are beyond the control of the shipper, receiver, or drayage provider. It also requires the extension

to be equal to the duration of the event causing the ocean common carrier’s or marine terminal

operator’s failure.

1. The failure must commence before free time expires.

Paragraph (b) extends free time only for carrier or terminal failures that commence before

free time expires. The purpose of paragraph (b) is to ensure that shippers, consignees, and

drayage providers receive the benefit of their free-time period which is encompassed within the

ocean common carrier’s transportation service. The policy would permit the extension of free

time for the period of the ocean-common-carrier or marine-terminal-operator disability

regardless of whether the disability terminates within or subsequent to the free time period, since

in either case the shipper, consignee, or drayage provider would be deprived of the benefit of all

or at least part of the free-time period.

2. A failure would qualify only if caused by an event or circumstance
beyond the shipper’s, consignee’s, or drayage provider’s control.

Any ocean-common-carrier or marine-terminal-operator failure to tender cargo for

delivery or accept equipment returns during free time, for any reason beyond the shipper’s,

consignee’s, or drayage provider’s control, would qualify as a failure under Paragraph (b). An

ocean common carrier’s transportation obligation includes tendering cargo for delivery and

receiving equipment for the entire free-time period. But, enforcing this obligation where the
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shipper, consignee, or drayage provider interfered with the ocean common carrier’s or marine

terminal operator’s performance would be inequitable. Thus, failures to tender cargo for delivery

or receive equipment commencing during free time, caused by any event or circumstance beyond

the shipper’s, receiver’s, or drayage provider’s control, would warrant a free-time extension

under the proposed rule.

Paragraph (b) provides a non-exhaustive list of common events beyond a shipper’s,

consignee’s, or drayage operator’s control that may cause an ocean common carrier or marine

terminal operator to fail to tender cargo for delivery or accept equipment returns during free

time. These events include port congestion, weather, port disruptions (such as those arising from

labor disputes), and delays arising from governmental inspections. Delays arising from

governmental inspections of cargo before free time expires are beyond a shipper’s, consignee’s,

or drayage provider’s control and may arise from the ocean common carrier’s, or its marine

terminal operator’s, failure to tender cargo to U.S. Customs and Border Protection in accordance

with its priority status. Tendering goods in this manner deprives a shipper or consignee of the

benefit of its free-time period. Imports or exports selected for inspection and/or examination by

Customs should not be subject to demurrage and detention costs while being inspected or

examined. The shipper or consignee has no control over the decision of the government to

inspect a particular shipment or the timing as to when an inspection may occur. When the

government inspection exceeds the free time period resulting in the assessment of demurrage and

detention, these costs are unfairly borne by the shipper or consignee who are powerless to limit

their exposure to such liability. Indeed, in some cases, these costs may be in the thousands of

dollars. Further, assessing demurrage and detention in this circumstance cannot fulfill the

underlying purpose of such charges since the consignee or its agent is simply not able to remove
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the cargo from the port area or return a container through no fault of its own. However, under the

proposed policy, delays as a result of governmental actions or requirements that could have been

prevented by the shipper or consignee would not qualify for extension of the free time period.

3. Free time should be extended for the duration of the failure.

Extensions of free time under Paragraph (b) must be at least equivalent to the duration of

the underlying failure. A failure to tender cargo for delivery or receive equipment that

commences during free time deprives the shipper, consignee, or drayage provider of the benefit

of the free-time period until the failure ends. Thus, to account for the period of the failure, an

equivalent period must be added to free time.

For example, assume an ocean common carrier tenders cargo for delivery on a Monday

and the free time is five days—it expires at the end of the day on Friday. If on Tuesday, a

snowstorm closes the port for one day and the carrier cannot tender for delivery, Paragraph (b)

calls for a one-day extension of free time to Saturday to make up for the failure on Tuesday. If on

Friday, a snowstorm causes the port to close for three days—Friday, Saturday, and Sunday—and

the carrier cannot tender delivery during this period, Paragraph (b) calls for a three-day extension

of free time to Monday.

B. Paragraph (c): No Demurrage or Detention May Accrue for the Period an
Ocean Common Carrier or Marine Terminal Operator Fails to
Accommodate an Attempt to Retrieve Cargo or Return Equipment After
Free Time Has Expired.

Paragraph (c) of the proposed policy addresses the situation where an ocean common

carrier or marine terminal operator fails to accommodate an attempt to retrieve cargo or return

equipment after free time has expired. It interprets § 41102(c) as requiring in these

circumstances a period of non-demurrage or non-detention equivalent to the duration of the event

causing the carrier’s or terminals’ failure.
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Paragraph (c) only applies to ocean-common-carrier or marine-terminal-operator failures

that occur after free time expires. Its purpose is to protect shippers, consignees, and drayage

providers from incurring demurrage and detention where they attempt to pick up cargo or return

equipment, but the ocean common carrier or marine terminal operator fails to accommodate the

attempt. In such circumstances, charging demurrage or detention would be inequitable, because

the shipper, consignee, or drayage provider is attempting to do the very things that demurrage

and detention incentivize—pick up the cargo and return equipment – but is frustrated in its

attempt to do so. Thus, allowing for the assessment of such charges in this circumstance would

be directly at odds with the purposes of demurrage and detention.

Like Paragraph (b), Paragraph (c) would apply to any failure of the ocean common

carrier or marine terminal operator to accommodate an attempt to pick up cargo or return

equipment if caused by any event or circumstance beyond the shipper’s, consignee’s, or drayage

provider’s control. This ensures that shippers, consignees, and drayage providers are not the

cause of the carrier or terminal failure. But it also reflects that an ocean common carrier failure to

accommodate an attempt to pick up cargo or return equipment for any reason beyond the control

of the shipper, consignee, or drayage provider would unnecessarily force additional storage or

equipment charges on the shipper, consignee, or drayage provider.

Periods of non-demurrage or non-detention should be equivalent to the period of the

disability or event giving rise to the ocean-common-carrier or marine-terminal-operator failure

under Paragraph (c). This ensures that demurrage and detention charges are not levied for the

days that the shipper, consignee, or motor carrier attempted cargo pickup or equipment return.

But it also permits the ocean common carrier or marine terminal operator to charge demurrage

both before and after the failure period, except to the extent free time applies.
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For example, assume that free time for an import container expired on a Sunday. If the

consignee attempts pick up on the following Tuesday, but the marine terminal operator refuses to

release the container due to port congestion, demurrage may not be charged for Tuesday, but

may be charged for Monday and any day after Tuesday that the container remains on the port,

provided that the marine terminal operator is able to release the container.

C. Paragraph (d): When an Ocean Common Carrier or Marine Terminal
Operator is Able to Tender Cargo for Delivery or Accept Equipment but a
Shipper, Consignee, or Drayage Provider Cannot Retrieve Cargo or Return
Equipment Due to an Event Beyond their Control that Affects a Substantial
Area of the Port, then the Carrier or Marine Terminal May Not Charge
More than Compensatory Demurrage or Detention for the Period After Free
Time Expires.

Paragraph (d) of the proposed policy addresses how § 41102(c) applies to situations

where the shipper, consignee, or drayage provider are unable to pick up cargo or return

equipment after free time because of events beyond their control affecting a substantial portion

of the port area, even though the ocean common carrier or marine terminal operator would

otherwise be able to tender for delivery or accept equipment. These situations are most likely to

arise when a snowstorm or other weather event blocks access to a port or a trucker strike occurs,

even if the ocean common carrier or marine terminal operator may be able to release the goods

or receive the equipment. This provision is not meant to address flat tires, broken equipment, or

other events affecting only a single shipper, consignee, or drayage provider.

This paragraph applies only to shipper, consignee, or drayage provider disabilities that

occur after free time expires. Its purpose is to prevent shippers, consignees, and drayage

providers from paying penalty demurrage and detention rates when they are unable to pick up

cargo or return equipment for reasons beyond their control. Before free time expires, the shipper,

consignee, or drayage provider is not subject to any detention or demurrage charges, regardless
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of whether it can retrieve cargo or return equipment. Thus, this paragraph is only relevant to

disabilities existing after free time expires.

Only compensatory demurrage or detention is available for the duration of the disability.

This ensures that the shipper, consignee, or drayage provider is not penalized for the disability.

Outside the disability period, normal demurrage or detention may be charged, subject to free

time.

For example, assume free time on an import container commences on October 1 and

extends five days until October 5. If a snowstorm blocks truck access to the port for three days

beginning October 4, but the ocean common carrier and marine terminal operator have cleared

all roads at the port and the port is operating normally during this period, the ocean common

carrier and marine terminal operator may not charge more than compensatory demurrage from

October 6-7 and may charge normal demurrage after October 7. If a snowstorm blocks access to

the port from October 8-10, the ocean common carrier or marine terminal operator may charge

normal demurrage for October 6-7, compensatory demurrage for October 8-10, and normal

demurrage thereafter until the cargo is removed. If a snowstorm occurs from October 4-7, a state

of emergency is declared preventing trucks from accessing the port during this period, and the

port is closed during this period, Paragraph (b) applies and free time must extend from October

6-9, after which normal demurrage may be charged.

Under the proposed policy, the compensatory rate that may be charged is limited to the

amount needed to cover the costs of the port space or equipment. In this situation, demurrage and

detention can achieve only their compensatory purpose; they cannot induce cargo pick up or

equipment return. Thus, the demurrage and detention charges should not exceed the cost of port

space or equipment.
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For the purpose of determining compensatory detention, equipment costs include

opportunity cost associated with the lack of use of equipment. A mechanism for assessing the

ocean common carriers’ opportunity cost of equipment should be developed in the context of the

requested rulemaking.

V. THE COMMISSION’S ORDER TO FORM SUPPLY CHAIN INNOVATION
TEAMS DOES NOT JUSTIFY DENIAL OR DELAY OF THE PROPOSED
POLICY.

On February 1, 2016, the Commission issued an order directing Commissioner Dye to

form Supply Chain Innovation Teams (“SCITs”) in response to past congestion at major U.S.

ports and to develop solutions to port congestion and related supply chain challenges.151 In

response, Commissioner Dye formed three teams of industry leaders from 35 major companies

and representing nine key supply chain industries.152 These teams meet regularly to identify and

develop actionable supply-chain process innovations and improvements that would enhance

national supply-chain reliability and effectiveness.153

The formation of SCITs has the potential to develop commercial solutions to supply-

chain challenges and related port congestion. These SCITs hopefully will develop strategies and

actions to reduce the frequency and severity of port-congestion issues. Thus, Petitioners strongly

support the Commission’s action.

However, SCITs are unlikely to completely eliminate the possibility of port congestion.

And the Commission cannot simply wish away the consequences of port congestion in the form

151 Int’l Ocean Transportation Supply Chain Engagement, 81 Fed. Reg. 6263, 6264 (Fed. Mar.
Comm’n Feb. 5, 2016).
152 Statement of Commissioner Dye on Supply Chain Innovation Teams to Chairman Cordero
(July 20, 2016), available at
http://www.fmc.gov/statement_of_commissioner_rebecca_dye_on_supply_chain_innovation_tea
ms_/.
153 Id.
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of detention and demurrage charges on shippers, consignees, and drayage providers when it does

occur. A backstop is necessary to protect shippers, consignees, and drayage providers when

commercial strategies and actions fail to prevent congestion. Thus, the Petitioners’ request for an

interpretive rule/policy statement is complementary with, and not contradictory to, the agency’s

formation of SCITs.

In fact, the issuance of a policy statement as requested by the Petitioners is likely to

increase the likelihood for ocean common carriers and marine terminal operators to take action,

via SCITs or otherwise, to reduce port congestion. The policy statement more fairly allocates the

costs of congestion to those parties who can best avoid or mitigate congestion. Since ocean

common carriers and marine terminal operators have more power over port activities, staffing,

and other factors leading to congestion than shippers, consignees, or drayage providers, the

policy will place on those parties a greater incentive to address the problem.
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EXHIBIT A

PROPOSED FMC STATEMENT OF POLICY
ON OCEAN COMMON CARRIER AND MARINE TERMINAL OPERATOR

DEMURRAGE, DETENTION, AND PER DIEM CHARGES

(a) Section 10(d) of the Shipping Act of 1984 (46 U.S.C. § 41102(c)) states that a common
carrier or marine terminal operator may not fail to establish, observe, and enforce just and
reasonable regulations and practices relating to or connected with receiving, handling, storing, or
delivering property.

(b) The Federal Maritime Commission interprets this provision to mean that when an ocean
common carrier or marine terminal operator is unable to tender cargo for delivery and/or to
receive equipment (“disability”), and such disability is caused by any event or circumstance that
is beyond the control of the shipper, receiver, or motor carrier, including but not limited to:

(1) port congestion;

(2) port disruption;

(3) weather-related events;

(4) delays as a result of governmental action or requirements, unless such delays could have
been prevented by the shipper or receiver;

then, if the disability commences before the expiration of free time, it would be unreasonable for
the common carrier or marine terminal operator to fail to extend free time for a period equal to
the duration of such disability; and/or to assess demurrage, detention or per diem charges against
any shipper, receiver, motor carrier or other person for such extended free time period.

(c) If an ocean common carrier’s or marine terminal operator’s disability under paragraph (b)
arises after free time expires and such disability is caused by any event or circumstance that is
beyond the control of the shipper, receiver, or motor carrier, it would be unreasonable for an
ocean common carrier or marine terminal operator to charge demurrage, detention, or per diem
for the period of the ocean common carrier’s or marine terminal operator’s disability but
demurrage, detention or per diem may be assessed for the period between the expiration of free
time and the commencement of the ocean common carrier’s or marine terminal operator’s
disability.

(d) If an ocean common carrier or marine terminal operator is able to tender cargo for
delivery and receive equipment, but shippers, receivers, or motor carriers are prevented from
removing cargo and/or returning equipment after free time expires because of events or
circumstances beyond their control affecting a substantial portion of the port area, it would be
unreasonable for ocean common carriers or marine terminal operators to assess demurrage,
detention or per diem charges against such shippers, receivers, or motor carriers at a rate
exceeding a compensatory rate for the duration of the disability. A compensatory rate is a rate
that does not exceed the ocean common carrier’s or marine terminal operator’s storage costs for
the cargo or costs for equipment.
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EXHIBIT B
PETITIONERS’ STATEMENTS OF INTEREST

American Apparel & Footwear Association
Representing more than 1,000 world famous name brands, the American Apparel & Footwear
Association (“AAFA”) is the trusted public policy and political voice of the apparel and footwear
industry, its management and shareholders, its four million U.S. workers, and its contribution of
$361 billion in annual U.S. retail sales. AAFA stands at the forefront as a leader of positive
change for the apparel and footwear industry. With integrity and purpose, AAFA delivers a
unified voice on key legislative and regulatory issues. AAFA enables a collaborative forum to
promote best practices and innovation. AAFA's comprehensive work ensures the continued
success and growth of the apparel and footwear industry, its suppliers, and its customers.

American Chemistry Council
ACC represents the leading companies engaged in the business of chemistry. ACC members
apply the science of chemistry to make innovative products and services that make people's lives
better, healthier and safer. ACC is committed to improved environmental, health and safety
performance through Responsible Care®, common sense advocacy designed to address major
public policy issues, and health and environmental research and product testing. The business of
chemistry is a $797 billion enterprise and a key element of the nation's economy. It is one of the
nation’s largest exporters, accounting for fifteen percent of all U.S. exports.

Association of Bi-State Motor Carriers
The Association of Bi-State Motor Carriers was incorporated in 2002. It currently represents a
majority share of port and container traffic at Port Newark, with more than 160 members from
trucking and trucking-industry related companies doing business there. Our mission is to provide
a forum in which truck operators, owners and businesses in trucking-related industries can share
ideas, solve problems, and foster a continually improving intermodal transportation business
environment.

The Association is dedicated to serving the interests of its members in Intermodal
Transportation, especially at the Port of New York and New Jersey. This port handles over 80%
of the world trade for a 10 state, 260-mile radius area, which represents 34% of the U.S. volume
of trade. Our members are located throughout the U.S. and Canada.

Association of Food Industries
Created in 1906, the Association of Food Industries is the trade association for the U.S. food
import industry. AFI, with more than 1,000 member companies worldwide, is committed to
encouraging free and fair trade and fostering compliance with U.S. laws and regulations.

Auto Care Association
Based in Bethesda, Md., the Auto Care Association has nearly 3,000 member companies that
represent some 150,000 independent automotive businesses that manufacture, distribute and sell
motor vehicle parts, accessories, tools, equipment, materials and supplies, and perform vehicle
service and repair. Visit www.autocare.org
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Foreign Trade Association
Foreign Trade Association (“FTA”) is the oldest organization promoting the growth of
international trade in Southern California. It acts as an informative resource and networking
center for its members, and monitors and advocates legislative issues on a state and federal level.
The membership is represented by a cross-section of major exporters, importers, manufacturers,
customs brokers, freight forwarders, international bankers, attorneys and other prominent service
industries.

Green Coffee Association, Inc.
The Green Coffee Association, Inc. established in 1923 is the leading trade association dealing
exclusively with green coffee in the United States.

Harbor Association of Industry & Commerce
Harbor Association of Industry & Commerce (“HAIC”) was established in 1975 to be a
collective voice and advocate for the harbor business community. HAIC is a non-profit industrial
and commercial trade association which serves as a united voice on trade, transportation, energy,
environmental and land-use issues affecting the South Bay and harbor business communities.

Harbor Trucking Association
Harbor Trucking Association (“HTA”) is a coalition of Los Angeles, Long Beach and Oakland
intermodal carriers whose purpose is to advocate, educate and promote strategies with other
goods movement stakeholders and policy makers that will sustain emission reductions, provide a
dialog for intermodal truck efficiency, and to return cargo and jobs to California ports.

Intermodal Motor Carriers Conference
The Intermodal Motor Carriers Conference (“IMCC”) is an affiliated organization of the
American Trucking Associations (“ATA”) representing motor carrier member companies and
companies and organizations supporting intermodal freight transportation who operate in port,
rail, distribution and customer logistic related facilities around the country. ATA is the largest
national trade association for the trucking industry and through a federation of trucking groups,
industry related conferences and its 50 affiliated state trucking associations represents more than
37,000 members covering every type of motor carrier transport in the United States.

International Association of Movers
The International Association of Movers (“IAM”) is the moving and forwarding industry's
largest global trade association. With more than 2,000 members, it comprises companies that
provide moving, forwarding, shipping, logistics, and related services in more than 170 countries.
Since 1962, IAM has been promoting the growth and success of its members by offering
programs, resources, membership protections, and unparalleled networking opportunities to
enhance their businesses and their brands.

Juice Products Association
The Juice Products Association (“JPA”) is the national trade association representing the juice
products industry. Our membership represents a diverse spectrum of the industry and includes
processors, packers, extractors, brokers and marketers of fruit or vegetable juices, drinks, and
bases, as well as industry suppliers and food testing laboratories. Our manufacturers represent
over 80% of the US volume of juice and fruit beverage production.
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JPA’s mission is to connect members by strengthening the juice products industry, providing a
unified voice, serving as the expert resource, enhancing industry best practices, and promoting
consumer benefits of juice products.

Juvenile Products Manufacturers Association
The Juvenile Products Manufacturers Association (“JPMA”) is a non-profit association
representing leading manufacturers who make prenatal to preschool products for the North
American market. The JPMA serves as an advocate for the industry and is committed to ensuring
the safe use and selection of juvenile products. Each September, the JPMA celebrates its Baby
Safety Month initiative, heavily promoting the campaign’s messages through its consumer brand,
the Baby Safety Zone. To find out more information about the JPMA, its programs and its
members, visit www.jpma.org. Follow JPMA on Twitter @JPMA, connect with JPMA on
Facebook or on YouTube. Parents, caregivers and consumers should visit
www.BabySafetyZone.org.

Meat Import Council of America
The Meat Import Council of America (“MICA”) is an incorporated trade association, which
represents the U.S. industry that imports fresh, chilled and frozen beef and sheep meat and pork
into the United States. MICA’s members include importers, who account for most of the non-
NAFTA imports of these products, as well as end users. MICA’s membership also includes
organizations such as port authorities, refrigerated warehouses, customhouse brokers, etc. who
provide services in connection with this imported product.

Motor & Equipment Manufacturers Association
The Motor & Equipment Manufacturers Association (“MEMA”) and its four specialized
divisions comprise the leading international trade association in the fast-changing mobility
industry. Representing vehicle suppliers that manufacture and remanufacture components,
technologies, and systems for use in passenger cars and heavy trucks, MEMA works to ensure
that the marketplace and legislative and regulatory environment support the development and
implementation of new technical capabilities transforming the automotive industry, including
autonomous vehicles and vehicle connectivity. By directly employing more than 734,000
Americans and generating a total employment impact of 3.6 million jobs, MEMA’s member
companies are the largest sector of manufacturing jobs in the U.S. MEMA’s members are
represented through four divisions: Automotive Aftermarket Suppliers Association (AASA),
Heavy Duty Manufacturers Association (HDMA), Motor & Equipment Remanufacturers
Association (MERA) and Original Equipment Suppliers Association (OESA). For more
information on how MEMA is leading transformation in the mobility industry, visit
www.mema.org.

National Customs Brokers & Forwarders Association of America, Inc.
The National Customs Brokers & Forwarders Association of America, Inc. (“NCBFAA”) is the
national trade association representing the interests of freight forwarders, non-vessel operating
common carriers (“NVOCCs”) and customs brokers in the ocean shipping industry. The
NCBFAA’s 1,000 members and the members of the Association’s 28 affiliated regional
associations are involved in handling the majority of international import and export cargo that
moves in the ocean commerce of the United States. In particular, these members arrange for the
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movement and delivery of ocean cargo on behalf of their importer and exporter customers, are
often the parties that directly contract with the shipping lines and are ordinarily the parties that
are invoiced by the vessel operators and marine terminal operators for demurrage and detention
charges.

National Pork Producers Council
The National Pork Producers Council is an association of 43 state pork producer organizations
that serves as the global voice in Washington, D.C., for the nation’s pork producers. The U.S.
pork industry represents a significant value-added activity in the agricultural economy and the
overall U.S. economy. Nationwide, more than 68,000 pork producers marketed more than 110
million hogs in 2015, and those animals provided total gross receipts of more than $21 billion.
Overall, an estimated $22 billion of personal income and $35 billion of gross national product
are supported by the U.S. hog industry. Iowa State University economists Daniel Otto, Lee
Schulz and Mark Imerman estimate that the U.S. pork industry is directly responsible for the
creation of nearly 35,000 full-time equivalent pork producing jobs and generates about 128,000
jobs in the rest of agriculture. It is responsible for approximately 111,000 jobs in the
manufacturing sector, mostly in the packing industry, and 65,000 jobs in professional services
such as veterinarians, real estate agents and bankers. All told, the U.S. pork industry is
responsible for more than 550,000 mostly rural jobs in the United States.

National Retail Federation
NRF is the world’s largest retail trade association, representing discount and department stores,
home goods and specialty stores, Main Street merchants, grocers, wholesalers, chain restaurants
and Internet retailers from the United States and more than 45 countries. Retail is the nation’s
largest private sector employer, supporting one in four U.S. jobs — 42 million working
Americans. Contributing $2.6 trillion to annual GDP, retail is a daily barometer for the nation’s
economy. NRF.com

New York/New Jersey Foreign Freight Forwarders and Brokers Association
The New York/New Jersey Foreign Freight Forwarders and Brokers Association
(“NYNJFFFBA”) is a trade association representing the interests of freight forwarders, non-
vessel operating common carriers (“NVOCCs”) and customs brokers in the ocean shipping
industry located in the Port of New York and New Jersey. The NYNJFFFBA has over 100
members that are involved in handling containerized and break/bulk cargo that moves through
the Port of New York and New Jersey, which is the largest port on the East Coast. The members
of the NYNJFFFBA arrange for the movement and delivery of ocean cargo on behalf of their
importer and exporter customers, and as such, are often the parties that have direct contact with
the shipping lines and marine terminals. They are also ordinarily the parties that are invoiced by
the vessel operators and marine terminal operators for demurrage and detention charges.

North American Meat Institute
The North American Meat Institute (“NAMI”) is a national trade association that represents
companies that process 95 percent of red meat and 70 percent of turkey products in the US and
their suppliers throughout America. Headquartered in metropolitan Washington, DC, NAMI
keeps its fingers on the pulse of legislation, regulation and media activity that impacts the meat
and poultry industry and provides rapid updates and analyses to its members to help them stay
informed. In addition, NAMI conducts scientific research through its Foundation designed to
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help meat and poultry companies improve their plants and their products. The Institute's many
meetings and educational seminars also provide excellent networking and information-sharing
opportunities for members of the industry.

Retail Industry Leaders Association
RILA is the trade association of the world’s largest and most innovative retail companies. RILA
members include more than 200 retailers, product manufacturers, and service suppliers, which
together account for more than $1.5 trillion in annual sales, millions of American jobs and more
than 100,000 stores, manufacturing facilities and distribution centers domestically and abroad.

Tea Association of the USA, Inc.,
Founded in 1899, the Tea Association of the USA, Inc., was formed to promote and protect the
interests of the tea trade in the United States and is the recognized independent authority on Tea.

The National Industrial Transportation League
The League was founded in 1907 and represents companies engaged in the transportation of
goods in both domestic and international commerce. The majority of the League’s members
include shippers and receivers of goods; however, third party intermediaries, logistics
companies, and other entities engaged in the transportation of goods are also members of the
League. Competitive ocean transportation is vitally important to League members and their
customers, and many League members depend highly upon efficient and effective ocean
transportation services for both importing and exporting their goods.

Transportation Intermediaries Association
The Transportation Intermediaries Association (“TIA”) is the professional organization of the
$160.2 billion third-party logistics industry in North America. Transportation intermediaries, or
third party logistics companies (“3PL”), act as the facilitators to arrange the efficient and
economical movement of goods between cargo ships, airplanes, trucks, rail, warehouses, and
store shelves. TIA member companies serve tens of thousands of shippers and play a key role in
domestic and international commerce. TIA represents over 1,600 member companies. Over 70
percent of these member companies are small, family-owned businesses. TIA is the only
organization representing transportation intermediaries in all modes to shippers, carriers,
government officials and international organizations and is the U.S. member of the International
Federation of Freight Forwarders Associations (“FIATA”).

U.S. Hide, Skin and Leather Association
The U.S. Hide, Skin and Leather Association (“USHSLA”) is a full service industry organization
devoted to the U.S. hides, skins and wet blue leather products industry. Founded in 1979, the
association provides its members with government, public relations, and international trade
assistance and support. The USHSLA is a cooperator under the U.S. Department of Agriculture’s
foreign market development programs, assisting U.S. firms develop new markets for U.S.
agricultural exports. USHSLA is at the forefront of the industry’s needs, providing members
with service, information, and opportunities to compete in today’s global marketplace.
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VERIFIED STATEMENTS

TAB COMPANY NAME AND TITLE

1 International Motor Freight, Inc. Christopher Grato
VP Administration

2 MacMillan-Piper, Inc. Mark Miller
President & CEO

3 Centric Parts Steve Hughes
VP Governmental Affairs, Supplier
Development, Logistics

4 American Coffee Corporation Donald Pisano
President

5 Chico’s FAS Inc. Shana Riggs
VP, Logistics & Customs Compliance

6 VLM Foods Inc. Mark FeDuke

7 Budpak, Inc. Gregg Singer
Owner

8 Tea Importers, Inc. Andrew Wertheim
President

9 ContainerPort Group, Inc. Robert Leef
Senior Vice President, East Region

10 California Multimodal, LLC Robert Loya
Director of Operations

11 Seafrigo USA, Inc. Al Raffa
VP of Operations

12 All In One Customs Brokers Inc. Jacqueline Dossantos
Broker

13 Serra International, Inc. Jeanette R. Gioia
President

14 Mecca & Son Trucking Co., Inc. Peggy Mecca
Treasurer

15 Thunderbolt Global Logistics,
LLC

Jim Shapiro
Director
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MacMILLAN-PIPER, INC.

Steamship Line detention charges

Port

Steamship

line Date

Free Time

(days) dry

& reefer Rate # of cntrs Amt. invoiced Amt. paid Amt. waived

SEATTLE ANL - USL Feb 2015 5 dry $165/day dry 8 $10,560.00 $0.00 $10,560.00

Mar 2015 1 $165.00 $0.00 $165.00

APL May 2014 6 dry $94/day 19 $722,500.00 $85.00 $722,415.00

June 2014 13 $10,370.00 $4,420.00 $5,950.00

Dec 2014 5 $1,996.00 $1,056.00 $940.00

China Shpg June 2014 4 dry $85/day 1-5 1 $3,285.00 $3,285.00 $0.00

Feb 2015 $100/day 6+ 14 $7,010.00 $0.00 $7,010.00

Mar 2015 1 $425.00 $425.00 $0.00

CMA-CGM June 2014 4 dry/rf $90/day dry 2 $420.00 $420.00 $0.00

Oct 2014 $200/day rf 9 $1,620.00 $1,620.00 $0.00

Jan 2015 28 $6,390.00 $180.00 $6,210.00

Feb 2015 135 $124,640.00 $0.00 $124,640.00

Mar 2015 21 $4,850.00 $500.00 $4,350.00

Apr 2015 43 $11,320.00 $10,060.00 $1,260.00

Cosco Nov 2014 4 dry $85/day 9 $2,040.00 $2,040.00 $0.00

Dec 2014 6 $6,205.00 $6,205.00 $0.00

Jan 2015 1 $1,190.00 $0.00 $1,190.00

Feb 2015 13 $32,130.00 $680.00 $31,450.00

Hanjin Dec 2014 4 dry $100/day 1-5 10 $1,300.00 $1,300.00 $0.00

Feb 2015 $140/day 6+ 1 $640.00 $0.00 $640.00

Hyundai Sept 2014 5 dry $90/day dry 6 $665.00 $665.00 $0.00

Oct 2014 4 rf $175/day rf 1 $540.00 $540.00 $0.00

Dec 2014 6 $4,950.00 $0.00 $4,950.00



Port

Steamship

line Date

Free Time

(days) dry

& reefer Rate # of cntrs Amt. invoiced Amt. paid Amt. waived

Maersk May 2014 4 dry/rf $95/day dry 1-4 1 $95.00 $95.00 $0.00

June 2014 $140/day dry 5-8 1 $285.00 $285.00 $0.00

Aug 2014 $175/day dry 9+ 20 $7,410.00 $7,410.00 $0.00

Sept 2014 16 $5,320.00 $5,320.00 $0.00

Oct 2014 $289/day rf 1-3 11 $1,330.00 $1,330.00 $0.00

Nov 2014 $400/day rf 4+ 41 $12,990.00 $12,990.00 $0.00

Dec 2014 5 $1,655.00 $1,655.00 $0.00

Jan 2015 41 $12,330.00 $2,395.00 $9,935.00

Feb 2015 13 $9,085.00 $2,425.00 $6,660.00

Mar 2015 13 $14,070.00 $1,415.00 $12,655.00

Apr 2015 8 $3,250.00 $1,400.00 $1,850.00

May 2015 4 $1,185.00 $1,185.00 $0.00

June 2015 6 $855.00 $855.00 $0.00

MOL May 2014 5 dry $85/day 1 $680.00 $680.00 $0.00

June 2014 1 $680.00 $680.00 $0.00

MSC May 2014 4 dry/rf $90/day dry 1-4 3 $1,200.00 $1,200.00 $0.00

June 2014 $140/day dry 5+ 1 $60.00 $60.00 $0.00

Jul 2014 15 $2,780.00 $2,780.00 $0.00

Aug 2014 $300/day rf 1-4 35 $12,260.00 $12,260.00 $0.00

Sept 2014 $400/day rf 5+ 31 $3,460.00 $3,460.00 $0.00

Oct 2014 5 $1,080.00 $1,080.00 $0.00

Nov 2014 38 $21,710.00 $13,210.00 $8,500.00

Dec 2014 38 $22,990.00 $22,990.00 $0.00

Jan 2015 40 $36,620.00 $36,620.00 $0.00

Mar 2015 30 $22,890.00 $22,260.00 $630.00

Apr 2015 3 $560.00 $560.00 $0.00

May 2015 12 $4,340.00 $0.00 $4,340.00

June 2015 7 $9,950.00 $9,950.00 $0.00

Jul 2015 2 $180.00 $180.00 $0.00

Aug 2015 4 $1,770.00 $1,770.00 $0.00



Port

Steamship

line Date

Free Time

(days) dry

& reefer Rate # of cntrs Amt. invoiced Amt. paid Amt. waived

NYK Feb 2015 5 dry $100/day 8 $1,800.00 $300.00 $1,500.00

Mar 2015 3 rf $150/day 1 $100.00 $100.00 $0.00

May 2015 1 $700.00 $700.00 $0.00

PIL July 2014 5 dry $85/day 1 $255.00 $255.00 $0.00

Feb 2015 1 $85.00 $85.00 $0.00

Safmarine Apr 2015 1 $1,990.00 $1,990.00 $0.00

Yang Ming Apr 2015 5 dry $85/day 1 $170.00 $170.00 $0.00

TOTALS 813 $1,173,381.00 $205,581.00 $967,800.00

Port

Steamship

line Date

Free Time

(days) Rate # of cntrs Amt. invoiced Amt. paid Amt. waived

TACOMA APL Dec 2014 6 dry $94/day 1 $940.00 $0.00 $940.00

Apr 2015 4 $3,854.00 $0.00 $3,854.00

CMA-CGM Jan 2015 4 dry/rf $90/day dry 5 $1,170.00 $0.00 $1,170.00

$200/day rf

Evergreen Nov 2014 5 dry $95/day dry 1-5 1 $1,660.00 $1,660.00 $0.00

Dec 2014 $135/day dry 6+ 15 $7,395.00 $0.00 $7,395.00

Jan 2015 8 $6,795.00 $4,705.00 $2,090.00

Feb 2015 4 rf $185/day rf 1-5 24 $12,700.00 $11,920.00 $780.00

Apr 2015 $215/day rf 6+ 3 $2,135.00 $390.00 $1,745.00

May 2015 6 $2,020.00 $1,830.00 $190.00

June2015 2 $1,520.00 $1,460.00 $60.00

Hamburg Sud Feb 2015 7 dry $110/day 1 $880.00 $880.00 $0.00

SEE MAERSK FREETIME



Port

Steamship

line Date

Free Time

(days) dry

& reefer Rate # of cntrs Amt. invoiced Amt. paid Amt. waived

Hanjin Mar 2015 4 $100/day 1-5 1 $2,460.00 $2,460.00 $0.00

Apr 2015 $140/day 6+ 1 $300.00 $300.00 $0.00

May 2015 2 $200.00 $200.00 $0.00

June 2015 2 $1,000.00 $1,000.00 $0.00

Hapag-Lloyd Jan 2015 5 $105/day 5 $5,670.00 $0.00 $5,670.00

Hyundai Nov 2014 5 dry $90/day dry 4 $750.00 $750.00 $0.00

Dec 2014 4 rf $175/day rf 7 $1,170.00 $1,170.00 $0.00

Feb 2015 16 $4,115.00 $4,115.00 $0.00

Mar 2015 3 $2,350.00 $2,350.00 $0.00

MOL Dec 2014 5 $85/day 1 $850.00 $0.00 $850.00

NYK Sept 2014 5 dry $100/day 1 $150.00 $150.00 $0.00

Nov 2014 3 rf $150/day 1 $300.00 $300.00 $0.00

Dec 2014 1 $300.00 $300.00 $0.00

Jan 2015 3 $1,050.00 $1,050.00 $0.00

Feb 2015 6 $3,750.00 $1,500.00 $2,250.00

Mar 2015 1 $1,800.00 $0.00 $1,800.00

Aug 2015 2 $1,050.00 $1,050.00 $0.00

Yang Ming Dec 2014 5 dry $85/day dry 3 $1,530.00 $1,530.00 $0.00

Feb 2015 8 $4,165.00 $4,165.00 $0.00

Mar 2015 1 $110.00 $110.00 $0.00

Apr 2015 1 $85.00 $85.00 $0.00

TOTALS 140 $74,224.00 $45,430.00 $26,019.00



EXHIBIT C-3







EXHIBIT C-4































































EXHIBIT C-5







EXHIBIT C-6







EXHIBIT C-7



100 North Drive

Ronkonkoma, NY 11779

November 30, 2016

Federal Maritime Commission
800 North Capital Street, NW
Washington DC 20573

Re: Petition for Rulemaking on Demurrage Practices

Our company is an importer moving goods through the Port of New York & New Jersey.

Over the past two years, we have paid exorbitant charges for demurrage and detention when

equipment could not be picked up or dropped off at the terminals due to circumstances that were

completely out of our control.

For instance, during the winter months of 2014-2015, when we had inclement weather and the ports

were closed, we were penalized for those days, and had to incur fees and demurrage charges on our

containers. Although the transportation of our cargo between the Customs exam site and terminal

was also delayed by many days due to the weather, which was beyond our control, we incurred

demurrage charges on this cargo at normal rates. Overall, during the winter of 2014-2015, we had

been hit with fees on almost all of our containers, adding up to tens of thousands of dollars, all which

could be avoidable. This directly affected our bottom line profits dramatically.

The carriers and terminals cite their “tariffs” as justification for their detention charges, without any

consideration of whether we had any control over our ability to picked up our cargo before free time

expired. They also insist on payment of demurrage charges before freight will be released, even

where we dispute the demurrage charges. This places considerable strain on our business while we

work through disputes with the carriers.
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We believe the Commission is in a unique position to ensure that the regulations do not work to

favor one industry participant over another and instead promote fairness.

Thank you for your attention to this matter.

Sincerely,

Gregg Singer
Owner, EVP Budpak, Inc.
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VERIFICATION

I verify under penalty of perjury that the foregoing is true and correct.

Gregg Singer

Owner, EVP Budpak, Inc.
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Our Family of Companies  

 
 

California Multimodal, LLC 
 

May 9, 2016 
 
 

Chairman Mario Cordero 
Federal Maritime Association 
800 North Capital Street, NW, Suite 1000 
Washington, D.C. 20573 

 
RE: Per Diem, Demurrage, and Detention 

 
Dear Chairman Cordero: 

 
The California Cartage Family of Companies is an integral organization that plays a 

significant role within the intermodal industry. We have been in business since 1944 and offer a 
variety of services within the supply chain. We own and operate six drayage firms with 1,200 
units and 3 warehouse brands with a nationwide footprint of 4.5 million square feet of warehouse 
space. We have the largest cross-dock transload network on the West Coast and the largest fleet 
of specialized equipment. 

 
My name is Robert Loya and I am the Director of Operations for California Multimodal, 

LLC (CMI) which is part of the California Cartage Family of Companies. I am responsible for 
all intermodal drayage activities in Southern California for CMI. My responsibilities include: 
safety; P&L financial responsibilities; ensuring compliance with all Federal, State and local 
laws; the evaluation of all business growth and revenue opportunities; manage all vendor 
relations; manage and foster Independent Contractor relations; and foster business relations and 
integration with our family of companies. 

 
On behalf of the California Cartage Family of Companies, this “Verified Statement” 

represents the collective occurrences that were experienced by our family of companies at the 
Ports of Los Angeles and Long Beach during the 2014-2015 labor negotiations between the 
Pacific Maritime Association (PMA) and International Longshoremen Warehouse Union 
(ILWU). These prolonged discussions and negotiation tactics that were deployed by each of the 
respective parties led to months of significant delays and congestion at the marine terminals that 
were beyond the control of the draymen. From September 2014 to March 2015, there was 
substantial congestion and backlog of cargo that ultimately led to the unreasonable levy of 
demurrage/detention/per diem charges by the Steamship Lines (SSL) and Marine Terminals 
Operators (MTO) to all of our customers and drayage companies. 

 
We contract with more than 300 Independent Contractors on a daily basis to move 

intermodal cargo in and out of the ports for our customers through San Pedro Port complex. The 
business practices that were deployed by the West Coast marine terminals during this 2014/2015 
time period created undue expense to our drayage companies and customers.  Collectively, we 



Our Family of Companies  

moved several thousand shipments during this specified period of which several hundred were 
levied per diem, demurrage and/or detention charges. We are providing a sample of these 
shipments to demonstrate the severity of the situation during this timeframe. The administrative 
burden and costs associated with every shipment in these instances were not factored into our 
calculations, but were in the thousands. 

 
The largest issues you will note by the monthly incremental increase in Port Congestion related 
billing to both the Beneficial Cargo Owners and the Steamship Lines were: 

 
a) Driver Standby 
b) Demurrage 
c) Per Diem 

 
Financial records from one of our companies, Container Freight/EIT, LLC, provides that from 
January 2014 through October 2015, total demurrage outlay for Container Freight/EIT was 
$2,698,616. From September 2014 through March 2015 alone, demurrage outlaid for Container 
Freight/EIT’s customers was in excess of $2,500,000. The strife caused by the ILWU/PMA 
negotiations can be directly correlated to 92.5% of these costs ($2,500,000 divided by 2,698,616 
equals .925). See Exhibit A. These costs would not have existed during normal operating 
conditions. See Exhibit A.  In addition, the total per diem costs paid by Container Freight/EIT 
was $1,770.  See Exhibit A.  Similarly, among all of our drayage companies I have estimated 
that a total of approximately $50,000 in per diem charges were paid by our companies during 
this time. Again, I would like to reiterate the fact that these are a small fraction of the total costs 
associated with the ILWU/PMA contract strife of 2014/2015, e.g. administrative cost (mentioned 
above), driver standby, and per diem.  See Exhibit A. 

 
There were obvious travesties associated with the manner in which these demurrage charges 
were invoiced and paid during this period. 

 
One of the most egregious practices by both the MTO's and the Steamship Lines was the 
untimely notification by the SSL of contractual free time to the MTOs. Below is an example that 
played out routinely. Keep in mind that, it was common and routine for one of our major BCO’s 
to have 150 to 500 containers on a single vessel. 

 
a) Customer “A” has a contract with a particular SSL of ten working days of free time 

on the Port. 
b) Marine Terminal system would reflect free time as “five calendar days.” 

 
c) First available appointment on the “Availability Notification” from the MTO would 

be after the MTO’s system reflected container on demurrage. 
 

The drayage provider would not be allowed to request an extension of the free time, 
until the MTO’s system reached it Last Free Day (LFD). 

 
d) It would take two to four working days after the free time extension request was sent 

before it was actually extended. 
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During this period, the dray provider could not make an appointment in the MTO system due to 
containers having a “demurrage hold” because the expiration of their free time. All this 
transpired prior to the dray operator having a single opportunity to pick up the container. 
Additionally, the fact that there are various appointment systems and business rules in effect by 
each terminal in the Ports, complicated matters further.  For example: 

 
a) Drayage providers could not make appointments until containers were reflecting 

“Available” in the MTO’s system. 
 

During the period, once a container was “Available” in the MTO’s system, an attempt 
to secure an appointment would be made. However, unfortunately, due the limited 
number of appointments and/or the lack thereof, it was rare that an appointment was 
secured on the 1st day that the containers became “available.” In addition, 
appointments could be arbitrarily cancelled by the MTO’s for any of the following 
reasons; Area or gate closed by the MTO due to congestion in yard creating a safety 
concern, MTO equipment malfunction, drivers arriving late due to long queue times 
at the MTO gates, Containers were Unable to locate (UTL).  As a result, 
appointments typically took 4 to 5 days after cargo became available to attain the first 
appointment.  This became the norm during the 5 to 6 month ILWU/PMA strife 
period in the Port. 

 
b) A missed appointment, for whatever reason, would put the container back in the 

queue of another 4 to 5 day cycle to attain a second appointment. 
 

c) Contractual free time was a myth, since the free time did not automatically extend 
when appointments were not available. In essence, you cannot pick up a container 
without an appointment and appointments were not available, but the “free-time” 
clock never stops ticking and the MTOs continued to levy demurrage against the 
cargo owner and/or trucker... 

 
d) The MTOs that had/have appointment systems in place had/have various operating 

constraints that made/make it impossible to optimize your fleet. Assuming you could 
obtain an appointment, Terminal “A,” gave you a 2-hour window to arrive for your 
appointment.  If you missed the window, your appointment was cancelled, 
irrespective of the fact that you were in line well within your window time. You 
simply failed to reach the pedestal to enter the terminal in time. Terminal “B” on the 
other hand, you would have a 4-hour window block to arrive for your appointment. 
Terminal B’s policy was more flexible, but it would drive poor behavior by truckers 
and it would create severe congestion because the likelihood of making your window 
was greater. Each terminal acted and continues to act independent of each other and 
as a result, these inconsistent practices affected and continue to affect each other’s 
gates negatively. 

 
Marine terminals restricted transactions at the Port. The following describes restrictions on 
transactions at the Ports that also occurred during this time: 

 
a) Typical restrictions by the terminals were that there could be no empty receiving at 

the Port.  Dual transactions were the only transactions allowed.  A dual transaction is 
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where you need to bring a load or empty and pick up a load or empty.  While there 
was no empty receiving, you had to bring a chassis in order to pick-up an import load. 

 
b) Daily or multiple advisories were sent throughout a day by the MTOs indicating that 

they were no longer accepting a particular piece of equipment and/or a piece of 
equipment from a particular SSL diverting equipment from one terminal to another. 

 
These diversion notices would be container/chassis type specific, creating a 
scramble amongst drayage providers to locate a marine terminal or off 
dockyard that would accept the equipment. The additional drayage costs to 
the draymen were well into the thousands of dollars. 

 
During this period, drayage providers refused to pick up empties from their 
customers because of the additional drayage charges they would incur to 
shuttle empties between terminals and their yards. Assuming they had yard to 
return to empty back to. In addition, no truckers wanted to be responsible for 
failing to return the empty back to the marine terminals and be left holding the 
bag with per diem charges. 

 
This was a double edge sword, no chassis to move imports because we could 
not return the empties. In general, the marine terminals were well over 100% 
capacity with imports and empties. They were not evacuating empties out of 
the terminals because they were not ordering labor due to negotiating tactics, 
etc. 

 
c) Terminals were closing a large number of blocks within their yards for vessel 

operations. At certain times, discharging entire vessels into yard blocks and sailing 
the vessel without loading any empties back to the vessel. Once again, artificially 
creating their own congestion. 

 
The scenarios above only scratches the surface of the issues associated with the period in 
question.  Most if not all of these practices persist in the Port of LA/LB today.  While not as 
costly due to productivity levels returning to some level of new normalcy, the contractual 
arrangement between the Lines and the Cargo owners for the transit and delivery of cargo at U.S. 
Ports are egregious as they tear at the very base of the economic engine that are the Ports of 
LA/LB. 

 
I verify under penalty of perjury under the laws of the United States of America that the 
foregoing is true and correct. 

 
 
 
 
 

Robert Loya 
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ContainerFreight/EIT, LLC        

   Incremental increase in Port Congestion related Revenue    
FY2014          

Month Containers 
Demurrage 

Expense 
Demurrage Rebill 

Per Diem 

Expense 
Per Diem Rebill Standby Time Port Congestion Fees Totals Cost per Container 

January 9,048 $ 5,205.00 $ 3,366.00  $ 8,845.00 $ 74,654.00  $ 92,070.00 $ 10.18 

February 7,099 $ 100.00 $ 3,499.00  $ 3,180.00 $ 61,764.00  $ 68,543.00 $ 9.66 

March 6,859  $ 4,547.32  $ 1,885.00 $ 66,723.00  $ 73,155.32 $ 10.67 

April 10,048 $ 375.00 $ 2,800.00 $ 85.00 $ 2,792.00 $ 76,382.00  $ 82,434.00 $ 8.20 

May 9,669 $ 10,092.00 $ 2,053.00 $ 438.00 $ 4,220.00 $ 80,356.00  $ 97,159.00 $ 10.05 

June 9,616 $ 4,259.00 $ 9,137.00  $ 2,510.00 $ 101,260.00  $ 117,166.00 $ 12.18 

July 8,950 $ 5,650.00 $ 12,718.00  $ 2,790.00 $ 132,832.00 $ 61,625.00 $ 215,615.00 $ 24.09 

August 8,400 $ 2,425.00 $ 4,720.00  $ 870.00 $ 107,511.00 $ 115,510.00 $ 231,036.00 $ 27.50 

September 

October 

November 

December 

8,495 $ 625.00 $ 34,488.00 

$ 223,188.00 

$ 222,275.00 

$   1,648,464.00 

 $ 3,335.00 

$ 9,835.00 

$ 56,224.00 

$ 31,990.00 

$ 127,982.00 $ 118,675.00 $ 285,105.00 $ 33.56 

9,057 $ 304.00  $ 139,364.00 $ 102,545.00 $ 475,236.00 $ 52.47 

7,450 $ 430.00 $ 1,770.00 $ 203,451.00 $ 114,270.00 $ 598,420.00 $ 80.32 

7,468 $ 1,375.00  $ 214,659.00 $ 120,000.00 $   2,016,488.00 $ 270.02 

Total:  $ 30,840.00 $   2,171,255.32 $ 2,293.00 $    128,476.00 $    1,386,938.00 $ 632,625.00 $   4,352,427.32  
FY2015          

Month Containers emurrage Expens Demurrage 

Rebill 

Per Diem 

Expense 

Per Diem Rebill Standby Time Port Congestion Fees Totals  

January 

February 

March 

6,559 $ 275.00 $ 345,052.00 

$ 5,845.00 

$ 54,537.00 

 $ 16,186.00 $ 161,344.00 $ 128,900.00 $ 651,757.00 $ 99.37 

5,074    $ 125,784.00 $ 82,920.00 $ 214,549.00 $ 42.28 

7,838 $ 220.00   $ 173,122.00 $ 103,595.00 $ 331,474.00 $ 42.29 

April 7,440 $ 5,465.00 $ 35,886.00   $ 196,934.00 $ 78,835.00 $ 317,120.00 $ 42.62 

May 7,280 $ 10,113.00 $ 23,635.00  $ 29,570.00 $ 219,718.00 $ 79,540.00 $ 362,576.00 $ 49.80 

June 7,510  $ 6,262.00  $ 13,855.00 $ 236,551.00 $ 76,340.00 $ 333,008.00 $ 44.34 

July 7,760 $ 6,856.00 $ 27,111.00  $ 2,025.00 $ 292,890.00 $ 66,900.00 $ 395,782.00 $ 51.00 

August 7,518 $ 1,038.00 $ 14,514.00  $ 16,555.00 $ 238,180.00 $ 58,470.00 $ 328,757.00 $ 43.73 

September 6,918 $ 1,200.00 $ 10,519.00  $ 57,220.00 $ 246,051.00 $ 52,275.00 $ 367,265.00 $ 53.09 

October 7,589 $ 750.00 $ 4,000.00  $ 52,035.00 $ 265,924.00 $ 57,660.00 $ 380,369.00 $ 50.12 

Total:   $ 527,361.00  $    187,446.00     
          
   Demurrage Rebill  Per Diem Rebill     

 Total: Jan. 2014-Oct. 2015 $2,698,616.32  $    315,922.00     
 Total: Sep. 2014-Mar. 2015 $2,533,849.00  $    117,570.00     
   94%  37%     



 

 CMI LA  
 

  

Containers 

 

Per Diem 

Per Diem 

Rebilled 

 

Demurrage 

Demurrage 

Rebilled 

 

Standby Time 

 

TOTAL 

Cost Per 

Container 

1/2014 11884 450.00 10,360.00 510.00  25,725.00 48,929.00 $4.12 

2/2014 11034 410.00 19,745.00 1,580.00 1,545.00 22,002.00 56,316.00 $5.10 

3/2014 10931 1,918.00 15,015.00 2,400.00  22,862.00 53,126.00 $4.86 

4/2014 12843 7,435.00 8,916.00 4,420.00 590.00 24,704.00 58,908.00 $4.59 

5/2014 12280 4,210.00 14,868.00 1,370.00 1,810.00 21,857.00 56,395.00 $4.59 

6/2014 11352 2,330.00 37,493.00 11,160.00 3,552.00 28,488.00 94,375.00 $8.31 

7/2014 12369 1,977.00 49,931.00 -929.30 145.00 35,862.00 99,354.70 $8.03 

8/2014 11372 101,485.14 141,757.80 10,381.00 11,710.50 32,163.00 308,869.44 $27.16 

9/2014 11396 -55,060.00 119,371.00 9,189.11 42,638.40 43,216.00 170,750.51 $14.98 

10/2014 10902 -33,790.00 302,110.20 -5,370.00 97,403.25 61,314.00 432,569.45 $39.68 

11/2014 7189 8,653.00 194,343.40 22,645.12 86,273.25 92,419.00 411,522.77 $57.24 

12/2014 7683 2,567.50 170,210.00 27,938.00 80,537.65 72,355.00 361,291.15 $47.02 

Total 131,235 42,585.64 1,084,120.40 85,293.93 326,205.05 482,967.00 2,152,407.02 $16 

  

Containers 

 

Per Diem 

Per Diem 

Rebilled 

 

Demurrage 

Demurrage 

Rebilled 

 

Standby Time 

 

TOTAL 

Cost Per 

Container 

1/2015 7169 0.00 184,137.00 2,740.00 178,457.85 56,737.00 429,240.85 $59.87 

2/2015 5600 1,155.00 126,494.00 8,035.90 28,202.25 38,483.00 207,970.15 $37.14 

3/2015 9282 540.00 102,456.00 0.00 383,179.79 53,987.00 549,444.79 $59.19 

4/2015 10258 660.00 80,393.00 5,977.80 233,244.86 48,667.00 379,200.66 $36.97 

5/2015 9098 190.00 81,200.00 8,280.68 50,062.95 54,033.00 202,864.63 $22.30 

6/2015 9672 7,040.00 99,269.00 -30,589.22 22,533.53 60,835.00 168,760.31 $17.45 

7/2015 9979 10,332.00 133,254.00 16,230.00 12,685.89 47,388.00 229,868.89 $23.04 

8/2015 10287 13,950.98 91,506.00 23,313.28 53,224.32 36,333.00 228,614.58 $22.22 

9/2015 9979 23,709.00 36,531.20 22,342.46 5,095.60 43,950.00 141,607.26 $14.19 

10/2015 9301 5,192.00 59,038.00 4,119.00  54,127.00 131,777.00 $14.17 

Total 90,625 62,768.98 994,278.20 60,449.90 966,687.04 494,540.00 2,669,349.12 $29 

 
 

Total: 

Total: 

 

 
 

58% 69% 

 

  

Containers 

 

Per Diem 

Per Diem 

Rebilled 

 

Demurrage 

Demurrage 

Rebilled 

 

Standby Time 

 

TOTAL 

Cost Per 

Container 

1/2016 8110 220.00 51,925.00 2,770.00 508.80 31,449.00 94,982.80 $11.71 

$22.81 

$8.44 

$6.97 

$6.29 

2/2016 8656 3,468.00 149,074.00 -4,195.00  40,406.00 197,409.00 

3/2016 7996 2,065.00 26,453.00 1,770.00  29,227.00 67,511.00 

4/2016 7833 2,032.00 12,333.00 1,595.00 1,220.00 29,595.00 54,608.00 

5/2016 7892 470.00 17,815.00 3,465.00 2,000.00 17,991.00 49,633.00 

6/2016       0.00 

7/2016       0.00 

8/2016       0.00 

9/2016       0.00 

10/2016       0.00 

11/2016       0.00 

12/2016       0.00 

Total 40,487 8,255.00 257,600.00 5,405.00 3,728.80 148,668.00 464,143.80  
 

Does not include port congestion fees 

Per Diem and Demurrage is based off of P&Ls 

Per Diem Rebilled (ARPERDIE) and Demurrage Rebilled (ARDEM,ARDEMSRV) is from Ops Margin Report 

 Per Diem 

Rebilled 

Jan. 2014-Oct. 2015 2,078,398.60 

Sep. 2014-Mar. 2015 1,199,121.60 

 

Demurrage 

Rebilled 

1,292,892.09 

896,692.44 
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May 5, 2016 

Federal Maritime Commission 

800 North Capital Street, NW 

Washington DC 20573 

 

Re: Petition for Rulemaking on Demurrage Practices 

 

Seafrigo USA, Inc. is an CHB/FF/NVO  moving and clearing goods through ALL USA ports, including the 

Port of New York & New Jersey. 

 

Over the past two years, we and/or our clients have paid exorbitant charges for  demurrage and/ or detention 

when equipment could not be  picked up or dropped off at the terminals due to circumstances that were 

completely out of our control.    

 

Such instances include massive port congestion due to various sub-par port conditions (overloaded 

workload, lack of equipment to name a couple), vessel delays by the carriers causing imbalanced work 

flow at the ports, labor disputes / slow downs, increased CBP exams. 

 

The carriers and terminals cite their “tariffs” and insist on payment before freight will be released. 

We believe the Commission is in a unique position to ensure that the regulations do not work to favor one 

industry participant over another and instead promote fairness. 

 

I verify under penalty of perjury under the laws of the United States of America that the foregoing is true and 

correct. 

 

Thank you for your attention to this matter. 

 

Sincerely, 

Al Raffa 

Vice President of Operations 
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From: Peggy Mecca [mailto:peggy.mecca@meccatrucking.com]
Sent: Tuesday, April 21, 2015 12:58 PM
To: 'Ivo Oliveira' <IOliveira@maherterminals.com>
Cc: michael.mecca@meccatrucking.com
Subject: RE: demurrage paid in February

Ivo,

As I recall,
Monday was a holiday.
Tuesday and Wednesday there were delays due
To snow storm.
Thursday and Friday the port authority police was
Diverting traffic away from Maher Terminal.
I have pictures of the lines.
Would you be willing to go the FMC mediation
program to take this further?

Peggy Mecca
Mecca & Son Trucking Co., Inc.
580 Marin Blvd.
Jersey City NJ 07310
Office: 201-792-5866 Ext. 104
Fax: 201-792-7090
www.meccatrucking.com

DISCLAIMER NOTICE: By using our services, all demurrage responsibility only passes for ONE day if we acknowledge receipt of delivery order and the order is received at least 24
hours before the last free day under normal terminal working conditions. If the order is acknowledge received and not picked up, it is the responsibility of shipper or broker to bring to
our attention container remains at the pier to mitigate any further demurrage issues.

CONFIDENTIALITY NOTICE: This email and any attachments are for the exclusive and confidential use of the intended recipient. If you are not the intended recipient, please do not
read, distribute or take action in reliance upon this message. If you have received this in error, please notify us immediately by return email and promptly delete this message and its
attachments from your computer system.

From: Ivo Oliveira [mailto:IOliveira@maherterminals.com]
Sent: Monday, April 20, 2015 12:19 PM
To: Peggy Mecca
Cc: michael.mecca@meccatrucking.com
Subject: RE: demurrage paid in February

Hello Peggy. Was a pleasure meeting you, also. Pursuant to our
conversation, I didn’t infer that particular containers were “waived,” rather I
said that if there were extenuating circumstances on the days/containers in
question, that we in all likelihood would have extended free time for issues
that were outside of truckers control. I did in fact follow up on the dates that
you outlined below and there were no issues during that time. In fact, during
the shortened week (the Monday was a Holiday), we averaged approximately
5000 gate moves a day while delivering between 2500-3000 imports on each
of those days. Truck line was rather fluid and daily bursts (twice a day) went
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out that week indicating such. Again, was a pleasure meeting you and look
forward to seeing you again. Ivo

Ivo Oliveira
VP Industry Relations
Maher Terminals LLC
1210 Corbin Street
Elizabeth, NJ 07201
Tel: 908-527-8200 ext. 5136
Fax: 908-436-4812
Email: ivo@maherterminals.com

From: Peggy Mecca [mailto:peggy.mecca@meccatrucking.com]
Sent: Tuesday, April 14, 2015 1:05 PM
To: Ivo Oliveira
Cc: michael.mecca@meccatrucking.com
Subject: demurrage paid in February

Dear Ivo,

It was nice to meet you this morning.

During the week of February 2/16 – 2/20,

we were dealing with a 4 day week, snow and weather

related conditions, heavy queue at Maher, and Port Authority

diverting drivers.

It cost our company 2640.0 for 2 containers for EISU2015571 and

MAGU2354055 on 2/24.

Anything you can do to help reimburse for this was demurrage which

was caused by issues outside of our control is appreciated as you seem to think

these may have been waived for us previously.



4

In addition, if there anyway for the terminal to advise a trucker or shipper as soon

a container goes into demurrage – That would be a big proactive step for a terminal to

do and appreciated by the trucking community.

Peggy Mecca

Mecca & Son Trucking Co., Inc.

580 Marin Blvd.

Jersey City NJ 07310

Office: 201-792-5866 Ext. 104

Fax: 201-792-7090

www.meccatrucking.com

DISCLAIMER NOTICE: By using our services, all demurrage responsibility only passes for ONE day if we
acknowledge receipt of delivery order and the order is received at least 24 hours before the last free day under normal
terminal working conditions. If the order is acknowledge received and not picked up, it is the responsibility of shipper
or broker to bring to our attention container remains at the pier to mitigate any further demurrage issues.

CONFIDENTIALITY NOTICE: This email and any attachments are for the exclusive and confidential use of the
intended recipient. If you are not the intended recipient, please do not read, distribute or take action in reliance upon
this message. If you have received this in error, please notify us immediately by return email and promptly delete this
message and its attachments from your computer system.

The information contained in or accompanying this e-mail is intended only for
the use of the named recipients and may contain information that is confidential
and/or privileged. You are hereby notified that any dissemination,
distribution, or copying of this e-mail is strictly prohibited. If the reader is
not the intended recipient, please notify the sender of the error as soon as
possible and delete the e-mail from your system. Any views or opinions
presented are solely those of the author and do not necessarily represent those
of Maher Terminals LLC. There may be attachment(s) to this e-mail which may
contain software viruses which could damage your own computer system. While
Maher Terminals LLC has taken reasonable precautions to minimize this risk, it
cannot accept liability for any damage that you may sustain as a result of
software viruses. You should carry out your own virus checks before opening the
attachment(s).
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PER DIEM INVOICE

SCAC : MMPS
M & M TRANSPORT

6905 SAN LEANDRO STREET

OAKLAND CA 94621
UNITED STATES

CLIENT  NO. :USM003949
INVOICE NO. :PF 1502001928 001
INVOICE DATE:2015-02-20
DUE DATE    :2015-03-22

CONTACT: THIERRY FRANCK TURQUET
TEL    : 1-972-2465531
FAX    : 1-972-2465504
E-MAIL : thierryturquet@evergreen-shipping.us
OFFICE : USDLS-LOG

CONSIGNEE                                         BILL PERIOD
CONTAINER   CHASSIS     REFERENCE    PICK UP DATE  FROM  TO    FREE     BILL                    
REMARKS                 PICK UP LOC               LAST FREE D. DAYS     DAYS        TOTAL     P
----------- ----------- ------------ ------------ ---------- -------- -------- -------------- -
THUNDERBOLT GLOBAL LOGISTICS, LLC 2015/01/23
CLHU8688550 446442696004 2015/01/23 2015/02/06     5      5

BEN E. NUTTE UNITED STATES2015/01/30            555.00
-----------------------------------------------------------------------------------------------
THUNDERBOLT GLOBAL LOGISTICS, LLC 2015/01/23
GATU8765700 446442696004 2015/01/23 2015/02/06     5      5

BEN E. NUTTE UNITED STATES2015/01/30            555.00
-----------------------------------------------------------------------------------------------
THUNDERBOLT GLOBAL LOGISTICS, LLC 2015/01/23
HMCU9131300 446442696004 2015/01/23 2015/02/06     5      5

BEN E. NUTTE UNITED STATES2015/01/30            555.00
-----------------------------------------------------------------------------------------------
THUNDERBOLT GLOBAL LOGISTICS, LLC 2015/01/28
BMOU4802011 446541343100 2015/01/28 2015/02/10     5      4

OAKLAND INTE UNITED STATES2015/02/04            420.00
-----------------------------------------------------------------------------------------------
THUNDERBOLT GLOBAL LOGISTICS, LLC 2015/01/28
EISU9120753 446541343100 2015/01/28 2015/02/10     5      4

OAKLAND INTE UNITED STATES2015/02/04            420.00
-----------------------------------------------------------------------------------------------
THUNDERBOLT GLOBAL LOGISTICS, LLC 2015/01/28
SEGU4075706 446541343100 2015/01/28 2015/02/10     5      4

OAKLAND INTE UNITED STATES2015/02/04            420.00
-----------------------------------------------------------------------------------------------
THUNDERBOLT GLOBAL LOGISTICS, LLC 2015/01/29
BMOU5774819 446541343100 2015/01/29 2015/02/11     5      4

OAKLAND INTE UNITED STATES2015/02/05            420.00
-----------------------------------------------------------------------------------------------
THUNDERBOLT GLOBAL LOGISTICS, LLC 2015/01/29
BMOU5775414 446541343100 2015/01/29 2015/02/11     5      4

OAKLAND INTE UNITED STATES2015/02/05            420.00
-----------------------------------------------------------------------------------------------

                                              GRAND TOTAL          3,765.00
                                              PAID                      .00
                                                             --------------
                                              OUTSTANDING          3,765.00
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PER DIEM INVOICE

SCAC : MMPS
M & M TRANSPORT

6905 SAN LEANDRO STREET

OAKLAND CA 94621
UNITED STATES

CLIENT  NO. :USM003949
INVOICE NO. :PF 1502001928 001
INVOICE DATE:2015-02-20
DUE DATE    :2015-03-22

CONTACT: THIERRY FRANCK TURQUET
TEL    : 1-972-2465531
FAX    : 1-972-2465504
E-MAIL : thierryturquet@evergreen-shipping.us
OFFICE : USDLS-LOG

Remarks:
1. This invoice is due and payable when rendered.
2. Remittance is to be mailed to the address above.
3. Please show invoice number and client number on remittance.
4. The Motor Carrier/Customer shall respond in writing to Evergreen's invoices within 30 days
   of the invoice date, documenting with appropriate evidence its disagreement with any
   charges it believes to be incorrect. Otherwise, Evergreen deems all invoices
   to be billed accurately and the payment should be received by the due date.
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